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| nt roduction

1. This is the third report to the Governing Council of the United
Nat i ons Conpensati on Conmi ssion (the “Conmm ssion”) by the Panel of

Commi ssioners (the “Panel”) appointed to review oil sector clainms submtted
by corporations, other private |legal entities and public-sector enterprises
(category “E1” clains), pursuant to article 38(e) of the Provisional Rules
for Clainms Procedure (the “Rules”).

2. This report contains the deterninations and reconmendati ons of the
Panel with respect to the third instalnment of E1 clainms, conprising 14
clains submtted to the Panel by the Executive Secretary of the Commi ssion
pursuant to article 32 of the Rules (the “Third Instal ment”).

3. The Third Instalnent clains are all filed by non-Kuwaiti private
corporations operating in the business of oil field service and supply.
The claimants in this instal ment typically advance a nunber of |oss

el ements arising fromthe disruption of their oil field service and supply
busi ness, and the destruction of assets used in that business.

Accordingly, while a nunber of individual |oss elenents fall outside this
core enterprise, the Third Instal nent deals predom nantly with oil field
service and supply | osses.

4. The claimants in the Third Instal nent are as foll ows:

Table 1. Summary of third instal nent clainmants

Nane of cl ai mant Submi tting UNCC cl ai m No
country

CGenoyer SA France 4001841
M t subi shi Cor poration Japan 4000979
Dowel | Schl unmberger (M ddl e East) Panama 4001207
I nc.

Shafi Bin Jaber & Bros Co. Saudi Arabi a 4002548
Cape East Limted Uni ted Ki ngdom 4002145
Hal | i burton Conpany United States 4002232
Hal I i burt on CGeophysi cal Servi ces, United States 4002233
I nc.

Hal I i burton Loggi ng Services, Inc. United States 4992234
Qi s Engineering Corporation United States 4002251
Hal |'i burton Limted Uni ted Ki ngdom 4002135
Wod Group Engineering Limted Uni ted Ki ngdom 4002037
Dresser Industries, Inc. United States 4002503
Nati onal - O | wel | United States 4002565
OGE Drilling, Inc. United States 4002567
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5. A nunber of claimants have sought conpensation for interest on
anounts clainmed, and for claimpreparation costs. As these issues are
dealt with separately (see section XlIl, infra), the body of this report
deals with the clainms net of interest and claimpreparation costs. The

original and net amounts clainmed in the third instal ment are summarized as
foll ows:

Table 2. Summary of third instalnment clains

d ai mant G oss Caim Preparation | nt er est Net Claim

cost

Genoyer (FF) 67, 535, 458 67, 535, 458
(US$) 289, 553 289, 553
(1D 8,424,477 8,424,477

M t subi shi (yen) 12, 968, 598, 047 12, 968, 598, 047
(US$) 6,581, 436 6,581, 436

Dowel | (US$) 1,591, 315 1,591, 315

Shaf co (SRl) 40, 278, 848 82, 850 8, 925, 370 31, 270, 628

Cape (US$) 759, 000 759, 000
(£ stg.) 50, 096 50, 096
( KD) 10, 465 10, 465

Hal I i burton (US$) 1, 633, 109 10, 645 167, 915 1, 454, 549

Conmpany

Hal Il i burton (US$) 14, 389, 953 32,071 1,670, 294 12, 687, 588

Ceophysi ca

Hal Il i burton (US$) 4,455,234 41, 389 423, 409 3,990, 436

Loggi ng

Qi s Engi neering (US$) 6, 696, 537 24,510 962, 862 5,709, 165

Hal Il i burton (US$) 13, 160, 208 73, 187 1, 326, 346 11, 760, 675

Limted

Wood G oup ( KD) 244,853 244,853
(£ stg.) 185, 740 185, 740

Dresser (US$) 342,819 342,819

NOW (US$) 1,531, 428 1,531, 428

OGE (US$) 425,213 9, 302 415,911

Total s (FF) 67, 535, 458 67, 535, 458

(US$) 51, 855, 805 191, 104 4,550, 826 47,113,875
(1D 8,424,477 8,424,477
(yen) 12, 968, 598, 047 12, 968, 598, 047
(SRI) 40, 278, 848 82, 850 8, 925, 370 31, 270, 628
(£ stg.) 235, 836 235, 836
( KD) 255, 318 255, 318
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6. Five of the above clainms were filed by related corporations, those
being Halliburton Limted, Halliburton Conpany, Halliburton Geophysi cal
Services, Inc., Halliburton Logging Services, Inc. and Otis Engi neering
Corporation (all collectively referred to in this report as the
“Hal l'i burton Claimants”). The Halliburton C aimants, with the exception of
Hal | i burton Limted, subsequently nerged into a single corporation under
the nane Hal liburton Energy Services, Inc. As the Halliburton Cl ai mants
are rel ated and have advanced simlar clainms, with simlar fornms of proof
and overl appi ng docunentation, these clains will be considered together in
this report.

. PROCEDURAL HI STORY OF THE CLAI M5

7. The secretariat of the Comm ssion (the “secretariat”) conmenced a
detailed review of the Third Instalment clainms in May 1998. As a result of
this review, a nunber of formal deficiencies in the claimfiles were
identified, as were a nunber of areas where further docunentation or

i nformati on would clearly be required fromthe clai mants. Accordingly,
detailed notifications with respect to these deficiencies were issued by
the secretariat to each of the claimants in the Third Instal ment pursuant
to article 34 of the Rules (the “Article 34 Notifications”).

8. As a result of the technical nature of a number of the |oss el enents
in the Third Instal nent, independent |oss adjusting and accounting experts
were then retained to assist the secretariat and the Panel in their further
review and eval uation of these cl ai ns.

9. The Panel issued its first Procedural Orders relating to the Third

I nstal ment on 3 Septenber 1998. These Procedural Orders al so contained
detailed interrogatories addressed to each of the Third Instal nent

clai mants, seeking further evidence, explanation and in sonme cases |ega
argunment. These interrogatories were prepared by the Panel based on its
review of the clainms, with the assistance of the secretariat and the expert
consultants. The Procedural Orders contained a deadline of 30 October 1998
for responses to the interrogatories.

10. At the direction of the Panel, copies of the Procedural Orders, with
the attached interrogatories, were sent by the secretariat to the
Governnment of the Republic of Irag.

11. In sonme instances, the secretariat issued further informtion
requests to claimants as supplementary Article 34 Notifications.

Simlarly, the Panel specifically directed supplenentary interrogatories to
a nunber of the clai mants.

12. After reviewing the clains, the claimants responses to the Article
34 Notifications and the claimants’ responses to interrogatories, the Pane
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directed the expert consultants to prepare a prelimnary report for each of
the Third Instalnent clainms outlining their opinions on the appropriate

val uati on of conpensable claimelenents. This work was undertaken by the
consultants with the cl ose cooperation of the secretariat. The Pane
reviewed these prelimnary reports, and provided further instructions to
the consultants and the secretariat as necessary. The consultants then
prepared final reports, under the supervision of the secretariat. Those
final reports assisted the Panel in performng its work and naking the
recomendations outlined in this report.

I'l. LEGAL FRAMEWORK

A. Applicable |law and criteria

13. The law to be applied by the Panel is set out in article 31 of the
Rul es, which provides as foll ows:

“In considering the clainms, Conmissioners will apply Security Counci
resolution 687 (1991) and other relevant Security Counci

resol utions, the criteria established by the Governing Council for
particul ar categories of clainms, and any pertinent decisions of the
Governing Council. In addition, where necessary, Conmm ssioners shal
apply other relevant rules of international |aw.”

B. Liability of lraq

14. According to paragraph 16 of Security Council resolution 687 (1991),
“lraq, without prejudice to the debts and obligations of lraq arising prior

to 2 August 1990, which will be addressed through the normal nechanisns, is
liable under international |aw for any direct |oss, damage,... or injury to
forei gn Governnents, nationals and corporations, as a result of Iraq's

unl awful invasion and occupation of Kuwait”. The Panel notes that, when

maki ng resol ution 687 (1991), the Security Council acted under Chapter VII
of the United Nations Charter, which permts it to exercise its powers
under that Chapter to nmaintain and restore international peace and
security. The Security Council also acted under Chapter VIl and under
Article 29 of the United Nations Charter when making resol ution 692 (1991),
in which it decided to establish the Commi ssion and the Compensation Fund
referred to in paragraph 18 of resolution 687 (1991). G ven these
provisions, the issue of Iragq’'s liability for losses falling within the
Commission’s jurisdiction is resolved by the Security Council, and is not
subj ect to review by the Panel

15. The Governing Council has given sonme further guidance on what
constitutes “direct |oss, danage or injury” for which Iraq is |iable under
Security Council resolution 687 (1991). Paragraph 21 of Governing Counci
decision 7 is the semnal rule on “directness” for clains filed on behalf
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of corporations and other |egal entities (category “E’ clains), and it
provides, in relevant part, that conpensation is avail able:

“ with respect to any direct |oss, damage, or injury to
corporations and other entities as a result of Irag’ s unlawfu
i nvasi on and occupation of Kuwait. This will include any |oss
suffered as a result of:

(a) Mlitary operations or threat of nmilitary action by either
side during the period 2 August 1990 to 2 March 1991

(b) Departure of persons fromor their inability to | eave Iraq
or Kuwait (or a decision not to return) during that period,

(c) Actions by officials, enployees or agents of the
Government of Iraq or its controlled entities during that period in
connection with the invasion or occupation

(d) The breakdown of civil order in Kuwait or Iraqg during that
period; or

(e) Hostage-taking or other illegal detention.” 2

16. The |ist of possible causes of “direct |oss” in paragraph 21 is not
exhaustive and | eaves open the possibility that there may be causes ot her
than those enunerated. Decision 15 of the Governing Council confirms this:
“[t]here will be other situations where evidence can be produced show ng
clainms are for direct |oss, danmage or injury as a result of Iraqg’ s unlawfu
i nvasi on and occupation of Kuwait”. ® Should that be the case, the
claimants will have to show that a | oss which was not suffered as a result
of one of the five categories of events in paragraph 21 is nevertheless a
“direct” result of Iraqg s unlawful invasion and occupation of Kuwait.

17. While the | anguage “as a result of” contained in paragraph 21 is not
defined further in decision 7, Governing Council decision 9 provides

gui dance as to what may be considered to constitute “losses suffered as a
result of” Irag’ s unlawful invasion and occupation of Kuwait. *

18. Thus, decisions 7 and 9 provide gui dance to the Panel as to how the
“direct loss” requirenment must be interpreted. It is against this
background that the Panel will exam ne the clainms discussed in this report
to determ ne whether, with respect to each, the requisite causal link - a
“direct loss” - is present.
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C. Jurisdiction

19. Wth respect to the clause in paragraph 16 of Security Counci
resolution 687 (1991) relating to the debts and obligations of Iraq

“ arising prior to 2 August 1990 ...", the Panel refers to the report
and recomendati ons made by the Panel of Comm ssioners concerning the first
i nstal ment of “E2" Clains (S/AC. 26/1998/7) (the “E2 Report”) wherein that
Panel (the “*E2" Panel”) concluded that the “arising prior to” clause was
i ntended to exclude fromthe jurisdiction of the Comr ssion the foreign
debt of Iraq that existed at the tinme of Iragq’s 2 August 1990 invasion of
Kuwai t. Having studied the normal business practices in Iraqg prior to that
country’'s accurul ation of a significant anount of foreign debt during the
course of the Iran-lraq War (1980-1988), the “E2" Panel concluded that
foreign contracting parties operating in Irag at that tinme could generally
expect to be paid within one to three nonths of the performance of its

obl i gati on.

20. The “E2" Panel therefore found that:

“In the case of contracts with Irag, where the performance giving
rise to the original debt had been rendered by a clai mant nore than
three nonths prior to 2 August 1990, that is, prior to 2 May 1990,
cl ains based on paynments owed, in kind or in cash, for such
performance are outside of the jurisdiction of the Comm ssion as
clainms for debts or obligations arising prior to 2 August 1990.~
(“E2" Report, para. 90).

21. The “E2" Panel applied the above-referenced finding to specific
factual situations including clains based on deferred paynent arrangenents
where the Panel concluded that, regardl ess of whether deferred paynment
arrangenents may have created new debts and obligations on the part of Iraq
under a particular |egal system they did not do so for the purposes of
resolution 687 (1991). Accordingly, the “E2" Panel concluded that such
claims based on deferred paynent arrangements do not constitute new debts
as of their date that are separate and distinct fromthe original contracts
and are therefore outside the jurisdiction of the Comm ssion

22. The “E2" Panel al so considered clains where the clai mants shi pped
goods to Iraq pursuant to contracts entered into prior to 2 August 1990.
In such cases, “performance” was taken to nean the delivery of goods
pursuant to the terns of the contracts. Applying the “arising prior to”
cl ause, the “E2" Panel found that:

“[Where cl ai mants had conpl eted performance (i.e., delivered the
goods, as evidenced by appropriate docunentation) nore than three
mont hs prior to 2 August 1990, clainms for the recovery of anounts
owed by Iraq for that performance shall be considered to have arisen
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prior to 2 August 1990 and, as such, are outside the jurisdiction of
this Commi ssion. 1In cases where deliveries of goods were nade within
three nonths prior to 2 August 1990, clains for conpensation for
anounts owed by Iraqg for such performance neet the ‘arising prior’ to
test”. (“E2" Report, para. 105)

23. The Panel has anal ysed the “E2" Panel’s findings and adopts its

concl usions for the purposes of the review of these clainms. Accordingly,
the Panel finds that the ternms “debts and obligations of lraq arising prior
to 2 August 1990" neans a debt or an obligation that is based on work
performed or services rendered prior to 2 May 1990.

24, Further, the Panel notes that the debts and obligations that are
affected by the “arising prior to” clause are debts and obligations of
Irag. The Panel has reviewed the “E2" Report where a definition of the
word “lraq” is offered. Specifically, the “E2" Panel concluded that “lraq”
nmeans:
“ the Governnent of Ilraq, its political subdivisions, or any
agency mnistry, instrumentality or entity (notably public sector
enterprises) controlled by the Governnment of Iraq”. (“E2" Report,

para. 116)
25. The Panel adopts this definition of the word “lrag” in interpreting
Governing Council resolutions, and Security Council resolution 687 (1991)
as well. Accordingly, where the Panel has in this Report excluded cl ainms

or portions thereof on the basis that they are debts or obligations “of
Irag” arising prior to 2 August 1990, the Panel specifically finds that the
debtor or obligor is the Government of Irag, one of its politica
subdi vi si ons, or any agency, mnistry, instrumentality or entity controlled
by the Governnent of Iraq

26. The Panel w shes to reiterate that, although it is true that during
the occupation of Kuwait, lraq purported to repudiate certain debts, which
may include the clainms discussed within this Report, it follows from

par agraph 17 of Security Council resolution 687 (1991) and Iraq’s
acceptance thereof that such repudiation is without effect and that such
debts still exist.

27. The Panel al so enphasizes that in review ng such clains before it,
which are within its jurisdiction, the Panel will analyse the clains in the
light of the particular, relevant facts and circunstances of each claim in
particular, with respect to the question whether, as required in paragraph
16 of resolution 687 (1991), there is a direct loss resulting fromlraq's
unl awf ul invasion and occupati on of Kuwait. The Panel will be particularly
wat chful for clainms wherein the clainmants may be able to denponstrate a | ong
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standi ng practice, dating back prior to 1980, of granting Iragi buyers and
contract parties long or deferred paynent terns.

D. Evidentiary requirenents

28. Article 35(1) of the Rules provides a general guidance on the
subm ssi on of evidence by a claimant:

“Each claimant is responsible for subnmtting docunments and ot her

evi dence whi ch demonstrate satisfactorily that a particular claimor
group of claims is eligible for compensation pursuant to Security
Council resolution 687 (1991).”

29. Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by docunentary and ot her appropriate evidence sufficient to
denonstrate the circunstances and ampunt of the clainmed loss. The
Governi ng Council has made it clear that with respect to business |osses
there “will be a need for detailed factual descriptions of the

ci rcunst ances of the clainmed |oss, damage or injury” in order for
conpensation to be awarded. °

30. All corporations filing category “E” clainms were required to submt
with their claimfornms “a separate statenent explaining its claim
(*Statenment of Clainm), supported by docunmentary and other appropriate

evi dence sufficient to denonstrate the circumnmstances and the amount of the
clainmed loss”. ® In addition, claimants were instructed to include in the
Statenent of Claimthe follow ng particul ars:

“(a) The date, type and basis of the Commi ssion’s jurisdiction for
each el ement of |oss;

(b) The facts supporting the claim
(c) The | egal basis for each el ement of the claim

(d) The ampunt of conpensation sought, and an expl anati on of how
this anmbunt was arrived at.” 7

31. VWere clai mants have subnmitted a statement of claimmeeting the
Commi ssion’s requirenents and the statenent is supported by docunentary or
ot her appropriate evidence, article 35, paragraph 1 of the Rules requires
the Panel to “determine the admissibility, relevance, materiality and

wei ght” of such evidence. 1In so evaluating the evidence before it, the
Panel nmnust determ ne whether it is sufficient to denonstrate the

ci rcunmst ances and anount of the clained |oss.
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32. The Panel uses the term “overstated” in this report to convey only
that it disagrees with a claimant’s stated claimanmunt and that, in its
opi nion, the claimed anbunt as stated is |arger than the amunt supported
by the evidence.
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I, CLAI M OF GENOYER SA
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33. Genoyer SA (“Genoyer”) is incorporated in France, and is a nmenber of
a group of conpani es engaged in the manufacture and supply of products for
the oil and gas industry throughout the world. Genoyer had various
contractual relationships with customers in Iraq. Genoyer advances severa
clainms arising fromthe interruption of these contractual rel ationships as
a result of Iraq’s unlawful invasion and occupation of Kuwait. These net
clainms can be summari zed as foll ows:

Table 3. Genoyer net clains

Loss el enent Claim Claim Claim
(FF) (US$) (1D
Unpai d i nvoi ces 2,323,381
Unpaid letters of credit 1,198,979 289, 553
Bank account in Iraq 8, 424, 477
Retention claims 588, 797
O her contract | osses 62, 966, 557
Conpensati on paid to others 457, 744
Tot al 67, 535, 458 289, 553 8,424, 477

A. Unpaid invoices

34. CGenoyer advances a cl ai m based on unpai d invoices issued to Iraq
Northern G| Conpany (“INOC’) in the anpunt of FF 625,228. In support
Genoyer provides an extract fromits books of account show ng depreciation
of the clainmed anmount in 1988, and a statenment that the clainmed anmount has
been approved by the claimant’s auditors. Simlarly, Genoyer clainms FF

1, 698, 153 for non-paynent of another claimagainst INOC. 1In total, Genoyer
clainms FF 2,323,381 for unpaid invoices issued to INOC. In support,
Genoyer provides correspondence from 1987.

35. The Panel finds that the evidence in support of these clains is
insufficient to assess whether these clainms are within the jurisdiction of
the Comm ssion, or to support an award of any conpensation. Specifically,
the claims were initially advanced by Genoyer against INOC in 1987 and
1988, and the depreciation may or may not be related to the invoices to

I NOC, which thensel ves were not provided. Further, it is not apparent to
the Panel that the FF 1,698,153 figure advanced by Genoyer was an anount
agreed by | NCC.

36. For the reasons outlined above, the Panel reconmends no compensation
for Genoyer’s clains based on invoices allegedly unpaid by I NOCC.
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B. Unpaid letters of credit

37. CGenoyer also claims for the non-paynent of two letters of credit by
Rafi dain Bank of Iraq, a bank owned by the State of Iraq. The letters of
credit were secured in 1989 to provide payment in Novenber 1990 and January
1991, being 360 days after the delivery of goods. The letters of credit
are in the amount of FF 1,154,597 and US$289,553. In support of its claim
with respect to these letters of credit, Genoyer has provided to the

Conmi ssion copies of the letters of credit and the underlying invoices, and
rel ated correspondence and tel exes with respect to the amounts due.

Genoyer has al so provi ded docunentation outlining its unsuccessful attenpts
to recover these clainms on the outstanding letters of credit.

38. Wth the assistance of its consultants, the Panel has determ ned that
t he underlying invoices total the anounts clained. The Panel finds that
Rafi dai n Bank only confirmed for paynent the amount of FF 1,092,867 on the
first letter of credit. The docunentation confirms to the satisfaction of
the Panel that the full anmpunt of the second letter of credit was payable
in 1991.

39. The Panel’s first task is to determ ne whether the letters of credit
are within the jurisdiction of the Comri ssion. Because the letters of
credit are a contractual obligation created prior to lragq’ s unlawfu

i nvasi on and occupation of Kuwait, the Panel nust deternmine, as a threshold
matter, (1) whether the claimis a debt or an obligation of Irag and (2)
whether it falls within the meaning of the “arising prior to 2 August 1990”
l[imtation inmposed by article 16 of Security Council resolution 687 (1991).

40. The Panel finds that the Rafidain Bank letters of credit in favour of
Genoyer are debts of Iraqg within the nmeaning of Security Council resolution
687 (1991).

41. Next, the Panel mnust deterni ne when these debts arose, and
specifically whether these debts arose prior to 2 August 1990, as discussed
in section Il.C., supra.

42. The Panel finds that Genoyer perforned its obligation to deliver
goods, and all of its obligations under the letters of credit, in 1989. As
this performance occurred prior to 2 May 1990, the Panel finds that the
debt or obligation of Irag arose prior to 2 August 1990 within the meaning
of paragraph 16 of resolution 687 (1991). As a result, the claimarising
fromthe letters of credit is outside the jurisdiction of the Conm ssion

43. CGenoyer also claims a total of FF 44,382 for advising bank charges
and commi ssions incurred in France with respect to the unpaid letters of
credit. |In support Genoyer provides correspondence fromthe advising banks

and evidence of payment of the anmpunts cl ai ned.
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44, The Panel finds that these advising bank fees are ancillary to the
letters of credit thenselves, and are therefore al so outside the
jurisdiction of the Comrission. As a result, the Panel recomends no
conpensation to Genoyer for advising bank fees.

45, In summary, the Panel recommends no award to Genoyer for the letters
of credit, and for the advising bank fees.

C. Bank account in Iraqg

46. CGenoyer also alleges that it has a bank account with Rafidain Bank in
Irag with a bal ance of 8,424,477 lraqgi dinars, and that it has |ost access
to these funds as a result of Iraq s unlawful invasion and occupation of
Kuwai t. In support, Genoyer has provided a document stating the clainmed
bal ance in an account held by a Genoyer subsidiary.

47. The Panel notes that CGenoyer has provided no evidence that the funds
hel d on deposit in Irag have been “expropriated, renoved, stolen or
destroyed”; furthernmore the Panel notes that these Iraqi dinar funds have
at all relevant times been non-transferable and non-exchangeable. As such
the Panel finds that CGenoyer has suffered no conpensable | oss with respect
to funds held on deposit in lraq. In this regard, the Panel refers to the
E2 Report, wherein the “E2" Panel recomended the rejection of a claimfor
conpensation related to a bank account in Iraq; the Panel specifically
adopts the reasoni ng contained in paragraphs 136-140 of that report.

48. Accordi ngly, the Panel recommends that no conpensati on be awarded
with respect to this |oss el enent.

D. Retention clains

49. Genoyer clains that two retention ampunts remain outstanding froma
French contractor Technip Geoproduction (“Technip”), as a result of Iraq' s
unl awf ul invasion and occupati on of Kuwait. Genoyer suggests that Technip
was unpai d, and has therefore not paid Genoyer the retention anmounts of

FF 156, 227 and FF 432,570. The docunents provided to the Comm ssion
confirmthat the first anount is undisputed by Technip, while the second
anount is substantially undocunented. Both anounts relate to the Khabaz
oil field devel opnent project in Iraqg.

50. The Panel finds that Technip continues to be an active conmpany which
is able to neet its obligations. The Panel is satisfied that, to the
extent Genoyer has a valid retention claim it is a claimto be advanced
agai nst Technip. As Genoyer has such a claim which nmust be determnm ned on
its own nerits as agai nst an existing and vi abl e conpany, the non-paynent
of the retention clainms to date cannot be considered to be a direct
consequence of Iraq s unlawful invasion and occupation of Kuwait. The
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Panel notes that Technip has filed its own claimw th the Comm ssion, which
claimw |l be considered by this Panel in a later instal nment.

51. Accordi ngly, the Panel reconmends no compensation for Genoyer’s
retention clains.

E. Oher contract | osses

1. Ball val ves contract

52. CGenoyer clainms FF 45,972,000 as | osses resulting froma contract with
the Irag State Enterprise for Mechanical Industries for the sale of
technol ogy for the manufacture of ball valves. The claimis for the ful
contract amount. The contract was signed on 1 March 1990, with a term of
15 nmont hs, but the commencement date for this 15 nonth period is unclear.

53. Despite requests fromthe secretariat and the Panel, Genoyer has
provi ded no evidence which would allow the Panel to assess any | osses
flowing fromthis ball valves contract. Furthernore, the contract is by
its own terms subject to several conditions precedent, including approva

of the “enployer’s” higher authorities, receipt by the contractor of a down
payment, and the opening of a letter of credit. There is no evidence that
any of these conditions precedent were net or that they could not have been
met as a result of Irag’ s unlawful invasion and occupation of Kuwait.
Accordi ngly, the Panel recomrends no conpensation arising fromthis el ement
of the claim

54, CGenoyer advances a further claimfor FF 13,194,557 as “direct
prejudi ce” arising fromwork not progressing on the ball valves contract.
In support there is one docunent entitled “Estimation of Prejudice on
Several Contracts” leading to a total of FF 13,194,557. The nethod of
calculating this total is not stated by Genoyer, and no docunentation has
been provided to the Conmi ssion that woul d enable the Panel to verify or
assess this |oss.

55. The Panel finds that the further claimfor “direct prejudice” arising
fromthe ball valves contract must fail for the same reasons as the claim
for the full contract ampunt (see para. 53, supra).

56. Accordi ngly, the Panel recommends that no conpensati on be awarded
with respect to this |oss el enent.
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2. Walthon Wer contract

57. CGenoyer clainms that an unaffiliated company, Walthon Wer Pacific SA
(“Walthon Wer”) entered into an agreenent with the lraq State Enterprise
for Mechanical Industries on 15 February 1990. Cenoyer clains that it had
a contractual entitlement to receive fromWlton Wer a comm ssion of 10
per cent on such contracts, based on a representation agreenent between
Genoyer and Walthon Wer. GCenoyer further clainms that the Walthon Wer
contract did not proceed as a result of Iraq s invasion and occupation of
Kuwai t, and that it therefore suffered a loss of its anticipated conm ssion
in the amount of FF 3, 800,000. &

58. The Panel notes that the Walthon Wer contract with the Irag State
Enterprise for Mechanical Industries contains several conditions precedent
identical to those in the ball valves contract (discussed above), including
approval of the “enployer’s” higher authorities, receipt by the contractor
of a down payment, and the opening of a letter of credit. There is no

evi dence that any of these conditions precedent were net or that they could
not have been nmet as a result of Iraq s invasion and occupation of Kuwait.
Accordingly, the Panel recomends no conpensation arising fromthis el ement
of the claim

F. Conpensation paid to others

59. CGenoyer clainms that two of its enployees were held against their wll
in lraqg after lraqg s invasion and occupation of Kuwait, and that Genoyer
incurred salary costs and other expenses with respect to these enpl oyees
until they were released in Cctober 1990. GCenoyer clains a total of

FF 457,744 with respect to these expenses. 1In response to a question from
the Panel, Genoyer provided a schedule of costs totalling FF 391, 619.
Genoyer al so seeks US$12,800 for expenses in lrag. Genoyer has not
reconcil ed these figures.

60. Despite requests fromthe secretariat and later fromthe Panel, the
maj ority of Genoyer’s clained expenses are conpl etely unsupported by any
underlying receipts, vouchers or other docunmentation. The claimnt has
further provided two receipts for air travel prior to Irag’ s invasion and
occupation of Kuwait, w thout explanation. The Panel finds that the claim
for undocunented expenses, and the claimfor air travel prior to lraq s

unl awful invasi on and occupati on of Kuwait, nust both fail on evidentiary
grounds.

61. CGenoyer has finally provided a receipt for FF 566 for the cost of air
travel for one of the two enployees held in Iraq, and a telex confirm ng
payment of US$12, 800 by Genoyer for expenses and accommodation for the two
enployees in Iraq during their detention. The Panel finds that these two
expenses have been adequately docunented, and the Panel finds that these
expenses were incurred as a direct result of Irag’ s unlawful invasion and



occupation of Kuwait. Accordingly,
United States dollar equival ent of FF 566, plus US$12, 800, for conpensation

and expenses paid by Genoyer to others.

G

62. The recommendati ons of the Pane

Tabl e 4. Genoyer

t he Pane

Recomended award
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recomrends an award of the

can be summarized as foll ows:

recomended conpensati on

Loss el enent Caim Recommendati on Recommendati on
(Origina

currency) (US$)

Unpai d i nvoi ces (FF) 2,323,381 0 0

Unpaid letters of credit (FF) 1,198,979 0 0

Unpaid letters of credit (US$) 289, 553 0 0

Bank account in Iraq (1D 8,424,477 0 0

Ret enti on cl ai nms (FF) 588, 797 0 0

O her contract | osses (FF) 62, 966, 557 0 0

Conpensation paid to others (FF) 457, 744 566 111

Conpensation paid to others (US$) 12,800 12,800

Total s (FF) 67, 535, 458 566 111

(US$) 289, 553 12, 800 12, 800

(1D) 8, 424, 477 0 0

Total recommendati on (US$) 12,911
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V. CLAIM OF M TSUBI SHI CORPORATI ON



S/ AC. 26/ 1999/ 13
Page 26

63. M t subi shi Corporation (“Mtsubishi”), a publicly-held corporation
organi zed under the |aws of Japan, is a large industrial congl omerate which
operates in, anobng other areas, the oil field service and supply business.
M t subi shi had extensive commercial relations with numerous custoners in
Irag, Kuwait and surrounding countries prior to Iragq s unlawful invasion
and occupation of Kuwait; these included several supply contracts with
Iraqi state-owned corporations in the oil, gas and fertilizer sectors and
contracts for the export of textiles fromJapan to Kuwait.

64. M t subi shi seeks conpensation in the anmount of US$6, 581, 436 and yen
12,968,598, 047, net of interest and claimpreparation costs, for |osses
suffered as a result of Iraq s unlawful invasion and occupation of Kuwait.
The | argest portion of such clained | oss, whether considered in terns of
nonet ary anount or nunber of |oss elements, arises from alleged disruptions
of Mtsubishi’s oil field service and supply business.

65. The clainmed | oss is conposed of twenty-nine individual |oss elenents,
each of which has been assigned a nunmber by M tsubishi; for ease of
reference, such nunbering has been retained in this report. The Pane
notes, however, that loss element 3 of Mtsubishi’s claimw |l not be
considered in this report. Due to the fact that |oss elenent 3 does not
arise fromMtsubishi’s oil field service and supply business and presents
significant factual simlarities to an instalnent of clainms that will be
consi dered by the “E2" Panel, it has been reallocated, pursuant to article
32(3) of the Rules, to the “E2" Panel for resolution as a separate claim



S/ AC. 26/ 1999/ 13
Page 27

66. M tsubishi’s claimcan be sumuari zed as fol |l ows:

Table 5. Mtsubishi net clains

C aimno. Caim Caim
(US$) (yen)
1 169, 450, 232
2 2,146, 000
3 199, 940, 000*
4 3, 318
5 48, 052
6 164, 898
7 830, 667 121, 037, 617
8 1, 837, 629 117, 622, 219
9 372, 469
10 12,109, 546, 442
11 120, 718, 951
12 30, 063, 966
13 66, 000
14 9, 816, 000
15 4,567, 200
16 1, 900, 000
17 47,986, 600
18 32,177,870
19 1, 040, 185
20 2,404 45,612
21 1,813 46, 124
22 2,208 46, 160
23 21,644
24 7, 350 152, 860
25 4,758 81, 267
26 3, 639
27 3, 645 146, 742
28 7,898
29 3, 269, 044
Tot al 6, 581, 436 12, 968, 598, 047
* As discussed in para. 65, above, loss elenment 3 will not be considered in
this report. It will be reviewed by the “E2" Panel as a separate claim
67. Because there are significant sinmlarities anmong the |oss el enents
advanced by M tsubishi, these will be presented and analysed in this report
by | oss type.

A. Losses for repatriation of enplovees and their fanmlies

68. In loss element 1, Mtsubishi claims that it incurred expenses to
evacuate enpl oyees and famlies of enpl oyees that were stationed in Iraq,
Kuwai t, Saudi Arabia and other countries in the neighbouring region at the
time of Irag’s invasion of Kuwait. Further expenses were allegedly
incurred to conpensate enpl oyees for househol d goods and personal effects
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stolen or damaged in Iraq and Kuwait. M tsubishi seeks conpensation in the
amount of yen 169, 450,232 for loss elenent 1. O such anount, yen

46, 146, 777 represents evacuati on expenses and yen 123, 303, 455 represents
conpensation for property left in Irag and Kuwait by M tsubishi enpl oyees.

1. Evacuation expenses

69. Mt subi shi clains that, due to Iraq s unlawful invasion and
occupation of Kuwait, it had to evacuate 237 enpl oyees and dependants of
enpl oyees fromlraq, Kuwait, Saudi Arabia and other countries in the
Persian Gulf region and the Mddle East. O such persons, 72 were
evacuated fromlraq and Kuwait, 78 from Saudi Arabia and 87 from Turkey and
countries in the Mddle East other than Iraq, Kuwait and Saudi Arabi a.

M t subi shi seeks conpensation in the amount of yen 46, 146, 777 for the

resul ting evacuati on expenses, which include air fares fromthe rel evant
countries and other transportati on costs.

70. In support of this part of its claim Mtsubishi has provided to the
Conmi ssion a | arge nunber of copies of internal vouchers representing
paynment of evacuation expenses. The Panel finds that the docunentary

evi dence confirms that M tsubishi incurred the clained evacuati on expenses,
and that such expenses were equal to an average of yen 194,712 per person
evacuated. Based on the advice of its consultants, the Panel cal cul ated
average rather than actual evacuati on expenses per person because the

cl ai med evacuati on expenses did not vary significantly by location and
because the | arge anopunt of supporting docunmentati on submtted by

M t subi shi woul d have nade it excessively tine consuming to reconcile
speci fic expenses to specific evacuated persons.

71. The Panel finds that the conpensability of a proven evacuation
expense incurred by M tsubishi depends on the country from which the
evacuation occurred. M tsubishi incurred expenses to evacuate enpl oyees
fromlraq, Kuwait, Saudi Arabia and certain other countries in the Mddle
East and Persian Gulf region. To determ ne the compensability of the

cl ai med evacuati on expenses the Panel is guided by decision 7 of the
Governing Council ° and by the application of that decision to evacuation
expenses by the Panel of Commi ssioners appointed to review clains submtted
by governments and international organizations (the “F1" Panel).

(a) Il rag and Kuwait

72. Deci sion 7 of the Governing Council states that |osses resulting from
departures fromlraqg or Kuwait during the period 2 August 1990 to 2 March
1991 were incurred as a result of Irag’s unlawful invasion and occupation
of Kuwait. ™ Proven expenses incurred by Mtsubishi to evacuate enpl oyees
fromlraq and Kuwait are therefore conpensable.
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73. Based on the average per capita evacuation expense of yen 194,712,
the Panel finds that Mtsubishi incurred expenses in the anount of yen
14,019, 264 to evacuate 72 persons fromlraq and Kuwait and reconmends
conpensation in the United States dollar equival ent of that anmount.

(b) Saudi Arabia

74. In decision 7, only expenses incurred to evacuate individuals from
Irag or Kuwait, and not from other countries, are explicitly stated as
bei ng conpensabl e. Decision 7 does, however, provide that any “Iloss
suffered as a result of ... [nlilitary operations or threat of mlitary
action by either side during the period 2 August 1990 to 2 March 1990" is
conpensabl e if adequately proven. 12

75. In its discussion of a claimconcerning the evacuati on of persons
fromcountries other that Iraq and Kuwait, the “F1" Panel found that this
provi sion of decision 7

“can serve as the basis for clainms in respect of evacuation [from
countries other than Iraq and Kuwait] provided a clai mant can
establish a direct causal |ink between its loss and Iraqg’ s invasion
and occupation of Kuwait. Such a Iink can be shown where actua
mlitary operations were conducted against a country from which
persons were evacuated or where an actual - as opposed to specul ative
- threat of mlitary action existed against a country from which an
evacuation took place.” =B

76. In the sanme di scussion, the “F1" Panel agreed with the “C’ Panel’s
finding that “a claimbased on an incident occurring outside Kuwait or Iragq
needs to be nore fully substantiated” to establish the necessary direct
link between the loss and Iraq’s unlawful invasion and occupation of

Kuwai t. The “F1" Panel did not, however, state whether such higher |eve

of substantiation had been provided in support of the clainms it was

di scussing. Instead, it requested information on the evacuation of

i ndi viduals fromother Mddl e Eastern countries during the relevant period
from several governnents and asked the secretariat to research the range
and use of lraqi mssiles during Iraq’s occupation of Kuwait.

77. Based on the results of this investigation, the “F1" Panel found that
mlitary actions and the threat of mlitary action were directed agai nst
Saudi Arabia and Israel as well as Iraq and Kuwait during the rel evant
period. It therefore recomrended that conpensation be awarded for proven
costs incurred to evacuate persons from Saudi Arabia and Israel, but not
fromother Mddle Eastern countries. 1'°
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78. The Panel adopts the “F1" Panel’s findings that mlitary operations
or the threat of mlitary action were directed agai nst Saudi Arabia as well
as Kuwait and Irag. It therefore finds that proven expenses incurred by

Mt subi shi in the evacuation of enployees and their dependants from Saud
Arabia are conpensable (Mtsubishi is not seeking conpensation for expenses
incurred in evacuating persons fromlsrael).

79. Based on M tsubishi’s average per capita evacuation expense of yen
194,712, the Panel finds that M tsubishi incurred expenses in the anount of
yen 15,187,536 to evacuate 78 persons from Saudi Arabia and recomends
conpensation in the United States dollar equival ent of that anount.

(c) Countries other than lraq, Kuwait and Saudi Arabia

80. As di scussed above, the “F1" Panel has found that expenses incurred
to evacuate persons fromcountries other than Iraq, Kuwait, Saudi Arabia
and Israel are not conpensable (see paras. 72-77, supra). * The Pane
therefore reconmends that no conpensation be awarded with respect to the
evacuati on of M tsubishi enployees and their dependants from countries
other than Iraq, Kuwait and Saudi Arabi a.

2. Stolen or danmaged property of enpl oyees

81. M t subi shi al so seeks conpensation in the amunt of yen 123, 303, 455
for expenses incurred to conpensate evacuated enpl oyees for househol d
goods, cash, food and other personal effects that were left in Iraq and
Kuwai t .

82. In support of this part of its claim Mtsubishi has provided to the
Conmi ssion a | arge nunber of copies of internal vouchers representing
paynment of such expenses.

83. The Panel finds that the evidence subnmitted confirms that M tsubish
incurred the clained expenses, and that these were a direct result of
Irag’s invasion and occupation of Kuwait.

84. Accordi ngly, the Panel recommends that conpensation in the United
States dollar equival ent anpbunt of yen 123, 303,455 be paid with respect to

this portion of Mtsubishi’s claim

B. Contract |osses due to non-paynent for delivered goods

85. In loss elements 2, 12 and 19, Mtsubishi alleges that, as a result
of lIraqg' s invasion and occupation of Kuwait, it has in several instances
not received paynent for goods that were delivered to custoners in Iraq
prior to 2 August 1990. M tsubishi seeks conpensation in the anmount of yen
33, 250, 151 for such | osses.
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86. In support of this portion of its claim M tsubishi has provided
contractual docunentation including purchase orders and esti mates,
i nvoices, letter of credit documentation, bills of |ading and air waybills.

87. The Panel notes that, because the clainms discussed below all arise
fromcontractual obligations created prior to Iraq s invasion and
occupation of Kuwait, the Panel nust determ ne whether each claimis
excluded fromthe jurisdiction of the Comm ssion on the basis that it falls
within the nmeaning of the “arising prior to 2 August 1990" limtation

i nposed by paragraph 16 of Security Council resolution 687 (1991).

1. Loss elenent 2

88. M t subi shi states that on 16 May 1990 it shipped certain spare parts
for tel ecomruni cati ons equi pment to the State Establishment for Pipelines
of the Mnistry of Ol of Iraq (the “State Establishnment of Pipelines”)
pursuant to an agreenent entered into in 1988. Mtsubishi clains that it
was not able to secure paynment for the spare parts because the letter of
credit for the transaction had expired prior to the shipnment date and
attenpts by the State Establishnment of Pipelines to pay for the goods by
means of a wire transfer did not succeed. M tsubishi has provided to the
Commi ssi on documentary evi dence showi ng that the parties were in the
process of arranging for paynent of the purchaser’s debt when Iraq invaded
Kuwai t .

89. The State Establishnment for Pipelines’ debt to Mtsubishi renmains
unpai d. M tsubishi seeks conpensation in the anmpunt of yen 2,146, 000, the
contract price of the spare parts, for the resulting | oss.

90. As nentioned above, the Panel’'s first task is to determ ne whet her
loss element 2 is within the jurisdiction of the Commi ssion. Because the
| oss el ement arose froma contractual obligation created prior to lraq’ s
unl awf ul invasi on and occupation of Kuwait, the Panel must determ ne, as a
threshold matter, (1) whether the claimis a debt or an obligation of Iraq
and (2) whether it falls within the neaning of the “arising prior to 2
August 1990” limtation inposed by paragraph 16 of Security Counci

resol ution 687 (1991).

91. The Panel finds that the State Establishnent of Pipelines’ obligation
to pay Mtsubishi for the spare parts is a debt of Iraqg within the nmeaning
of Security Council resolution 687 (1991).

92. Next, the Panel nust determ ne when this debt arose, and specifically
whet her the debt arose prior to 2 August 1990, as discussed in section

I1.C, supra.
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93. The Panel finds that the spare parts were shipped on 16 May 1990. In
addition, the Panel finds that because the contract between the parties was
“FOB Japan”, shipnment of the spare parts was equi valent to performance by
Mt subi shi. As such performance occurred after 2 May 1990, the Panel finds
that the State Establishment of Pipelines’ obligation to pay for the spare
parts is a debt or obligation of Iraq that falls within the jurisdiction of
the Conmission. As a result, loss element 2 is within the jurisdiction of
t he Conmi ssi on.

94. Accordingly, the Panel nust deci de whether there exists a causa
rel ati onship between Iraq s unlawful invasion of Kuwait and the State
Est abl i shnment of Pipelines’ failure to pay for the spare parts. |In order

to do so, it mnmust consider the ternms of the agreement between M tsubish
and the State Establishment of Pipelines.

95. The Panel finds, based on documentary evi dence provided to the

Conmi ssion, that in 1988 Mtsubishi and the State Establishnment of

Pi pelines entered into a binding agreenent with respect to delivery of the
spare parts. This agreenment provided that paynent for the spare parts
woul d occur upon M tsubishi’s presentation of shipping papers to the letter
of credit bank in Japan. The Panel therefore infers that it was the intent
of M tsubishi and the State Establishment of Pipelines that paynment for the
spare parts occur on, or soon after, the shipnent date.

96. The docunentary evidence provided to the Conm ssion confirns that

M t subi shi shi pped the spare parts to Irag on 16 May 1990. Pursuant to the
parties’ agreement, M tsubishi should have been able to obtain paynent by
presenting the shipping docunents to the letter of credit bank in Japan on
that date or soon afterwards. However, the letter of credit for the
transaction had expired prior to the shipnent date. M tsubishi has stated
that it was aware of this fact. Nevertheless, it assuned the risk of

shi pping the spare parts without a valid letter of credit in place because
it had received oral assurances fromrepresentatives of the purchaser that
paynment woul d be nade by neans of a wire transfer. Based on Mtsubishi’s
statenents, the Panel finds that the parties’ understanding that paynent
woul d be effected by neans other than the letter of credit did not affect
the parties’ original agreenent that paynment occur on, or soon after, the
shi pment date

97. Accordingly, the Panel finds that the State Establishnment of

Pi pelines’ debt to M tsubishi became due on, or soon after, 16 May 1990.
However, M tsubishi states that payment did not occur because of severa

m sunder st andi ngs between the State Establishment of Pipelines and its
bankers. The docunentary evidence provided shows that the debt was stil
out standi ng on 2 August 1990, the date of Iraq s invasion of Kuwait. The
Panel notes that Kuwait was invaded by Iraq approxi mtely ten weeks after
the date of shipnent of the spare parts. The Panel finds that the |l ength
of such period exceeds the tinme reasonably necessary to correct any
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m sunder st andi ngs that may have occurred between the purchaser and its
bankers and effect paynment for the spare parts, and that the parties’
agreenent that paynent be nade on, or soon after, 16 May 1990 was vi ol ated
prior to the date of Iraqg s invasion of Kuwait.

98. The Panel therefore finds that Mtsubishi’s |loss was incurred as a
result of a contractual violation by the State Enterprise for Pipelines,
resulting in an overdue debt, rather than as a result of Iraq’s unlawfu

i nvasi on and occupation of Kuwait. Accordingly, the Panel reconmends that
no conpensati on be awarded with respect to this | oss el ement.

2. Loss elenent 12

99. In the case of |loss elenent 12, Mtsubishi clainms that it made four
shi pments of spare parts to the North Ol Conpany (“NOC’), an entity owned
by the Mnistry of Gl of Irag. The first three occurred in August of
1987. The | ast was made on 19 January 1989. Paynent for the spare parts
was to occur 720 days after their shipnment dates by neans of letters of
credit opened in favour of M tsubishi by NOC

100. NOC s debt to Mtsubishi remains unpaid. Mtsubishi seeks
conpensation in the amount of yen 30,063,966, the contract price of the
spare parts, for the resulting |oss.

101. The Panel’s first task is to determ ne whether |oss elenment 12 is
within the jurisdiction of the Conm ssion. Because |oss elenent 12 arose
froma contractual obligation created prior to Iraq s unlawful invasion and
occupation of Kuwait, the Panel nust determine, as a threshold matter, (1)
whet her the claimis a debt or an obligation of Irag and (2) whether it
falls within the nmeaning of the “arising prior to 2 August 1990” limtation
i nposed by article 16 of Security Council resolution 687 (1991).

102. The Panel finds that NOC s obligation to pay for the spare parts is a
debt of Irag within the nmeaning of Security Council resolution 687 (1991).

103. Next, the Panel nust determ ne when this debt arose, and specifically
whet her the debt arose prior to 2 August 1990, as discussed in section

I1.C, supra.

104. The docunentary evidence provided to the Comr ssion confirnms that
three shi pnents of spare parts occurred in August of 1987 and that the | ast
one occurred in January of 1989. As performance occurred before 2 My
1990, the Panel finds that NOC s obligation to pay for the spare parts is a
debt or obligation of Irag that arose prior to 2 August 1990 within the
meani ng of paragraph 16 of resolution 687 (1991). As a result, the claim
set forth in loss element 12 is outside the jurisdiction of the Conm ssion
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105. Accordingly, the Panel need not deci de whether there exists a causa
rel ati onship between Iraqg’s unlawful invasion of Kuwait and its failure to
fulfill its obligation to pay for the spare parts.

106. Because the Panel finds that the Conm ssion |acks jurisdiction over
| oss element 12, it recomrends that no conpensation be awarded for this

claim

3. Loss elenent 19

107. Mtsubishi clainms that on 3 March 1990 it shipped certain spare parts
for tel ecomruni cati ons equi pment to the State Enterprise for Fertilizer
(“SEF”) pursuant to an agreenent entered into in 1989. The letter of
credit that had been put in place for the transaction required the
confirmation of the London branch of Rafidain Bank (“Rafidain London”).

M tsubishi clains that it was not able to secure paynment for the spare
parts at the tine of their shipment because the validity of Rafidain
London’s confirmation of the letter of credit had expired prior to shipnment
of the spare parts. M tsubishi has provided docunentary evi dence show ng
that the parties were in the process of arranging for paynment of SEF s debt
when Iraq i nvaded Kuwait.

108. The purchaser’s debt to Mtsubishi remains unpaid. M tsubishi seeks
conpensation in the amount of yen 1,040,185, the contract price of the
spare parts, for the resulting | oss.

109. The Panel’s first task is to determ ne whether |oss elenment 19 is
within the jurisdiction of the Conm ssion. Because |oss elenent 19 arose
froma contractual obligation created prior to Iraq s unlawful invasion and
occupation of Kuwait, the Panel nust determine, as a threshold matter, (1)
whet her the claimis a debt or an obligation of Irag and (2) whether it
falls within the nmeaning of the “arising prior to 2 August 1990” limtation
i nposed by article 16 of Security Council resolution 687 (1991).

110. The Panel finds that SEF s obligation to pay for the spare parts is a
debt of Irag within the nmeaning of Security Council resolution 687 (1991).

111. Next, the Panel nust determ ne when this debt arose, and specifically
whet her the debt arose prior to 2 August 1990, as discussed in section

I1.C, supra.

112. The docunentary evi dence provided confirms that the spare parts were
shi pped on 3 March 1990. The Panel finds that, under the contract between
the parties, performance occurred upon shipment of the spare parts by

Mt subi shi. As performance occurred before 2 May 1990, the Panel finds
that SEF' s obligation to pay for the spare parts is a debt or obligation of
Irag that arose prior to 2 August 1990 within the neaning of paragraph 16
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of resolution 687 (1991). As a result, the claimset forth in |oss el enent
19 is outside the jurisdiction of the Conm ssion

113. Accordingly, the Panel need not deci de whether there exists a causa
rel ati onship between Iraqg’s unlawful invasion of Kuwait and its failure to
fulfill its obligation to pay for the spare parts.

114. Because the Panel finds that the Comm ssion |acks jurisdiction over
| oss element 19, it recomrends that no conpensation be awarded for this

claim

C. Contract |losses for undelivered goods not resold

115. Prior to 2 August 1990, M tsubishi entered into several contracts to
deliver line pipes, spare parts and accessories to certain Iraqi purchasers
with operations in the oil, gas and fertilizer business. Mtsubishi clains
that, as a result of Iraq s invasion and occupation of Kuwait, it was not
able to deliver and secure paynent for such itens.

116. The resulting | osses, for which Mtsubishi seeks conpensation in the
amount of US$164, 898.06 and yen 217,232,621, are set forth by Mtsubishi as
| oss el ements 6, 11, 13, 14, 15, 16, 17 and 18.

1. Loss elenent 6

117. Mtsubishi states that on 28 June 1990 it received an order of stee
fittings fromthe State Conpany for Ol Projects (“SCOP”) of lraq. The
order was made pursuant to a contract for the supply of l|ine pipe and
certain accessories to the North Rumaila Project in Irag (the “North
Rumai | a Contract”) that SCOP and M tsubishi had entered into in 1989. The
steel fittings were scheduled to be delivered in August of 1990 but were
not shi pped due to Iraqg’ s invasion of Kuwait.

118. The contract price of the shipnent was US$209, 000. M tsubishi states
that it was able to cancel the production of steel fittings worth
US$44,102. In addition, it clains that, because the steel fittings were
very specialized and therefore inpossible to resell, it scrapped itens
produced prior to 2 August 1990 in March of 1996. The scrap val ue achieved
was enpl oyed to pay storage costs incurred until that date.

119. M tsubi shi seeks conpensation in the anpbunt of US$164, 898, the
contract price of steel fittings produced but not delivered to SCOP

120. M tsubishi has provided to the Commi ssion parts of the North Runmaila
Contract and certain other contractual docunentation with respect to the
order of steel fittings and debit notes evidencing paynents by M tsubish

to suppliers of the steel fittings. Mtsubishi also provided docunentary
evi dence showi ng that the steel fittings were scrapped and that their scrap
val ue was yen 37, 372.
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121. The Panel finds that the docunentary evidence provided confirnms that
M tsubi shi incurred a loss with respect to the steel fittings. The Pane

al so notes that the mlitary situation in the Persian Gulf region would
have made it inpossible to deliver the steel fittings to Iraq as planned.
The Panel therefore agrees with Mtsubishi’s contention that its inability
to deliver steel fittings and secure paynment for themwas a direct result
of Irag’ s unlawful invasion and occupation of Kuwait and finds, pursuant to
Governi ng Council decision 9, that the existence of the trade enbargo

agai nst lraq that was established by Security Council resolution 661 (1990)
does not therefore affect conpensability.

122. In addition, the Panel finds that the scrapping of the produced itens
for a very small gain supports Mtsubishi’'s claimthat the itens were very
speci ali zed and therefore difficult to resell to a third party. The Pane
therefore finds that scrapping the itens was appropriate mtigation of

M t subi shi’s | oss.

123. However, the Panel notes that, because the steel fittings were never
delivered to Iraq, shipping expenses were not incurred with respect to
them It would be appropriate to deduct such expenses from conpensation
awarded with respect to this loss elenent if the North Rumaila Contract

all ocated themto Mtsubishi. The contractual docunentation that has been
provi ded to the Commi ssion does not state whether M tsubishi was
responsi bl e for such expenses. However, the Panel notes that M tsubish

has not provided to the Comr ssion the tender documents with respect to the
North Rumeila project, which are a part of the North Rumaila Contract. The
Panel al so notes that M tsubishi has not provided evidence indicating which
party woul d bear expenses with respect to delivery of the steel fittings.
Accordi ngly, the Panel concludes that M tsubishi may have been responsible
for such expenses. The Panel finds, after hearing the opinion of its
consul tants, that the saved shipping expenses woul d have been equal to
approximately 5 per cent of the contract price of the order, or US$10, 450.
The Panel finds that such anpunt should be subtracted from M tsubishi’s

cl ai med | oss.

124. Accordingly, the Panel recomends that conpensation in the amunt of
US$154, 448 be awarded with respect to this |oss el enent.

2. Loss elenents 11, 14, 16, 17 and 18

125. In the case of loss elements 11, 14, 16, 17 and 18, M tsubishi had
entered into contracts to deliver spare parts to NOC, the State Enterprise
for Northern Gas Industry (“SENG”), the South G| Company, the State
Enterprise for G| Refining and Gas Industry in the Southern Area and SEF,
all entities owned by the Governnent of Iraq.
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126. M tsubishi states that a part of the itens covered by such contracts
were produced prior to 2 August 1990 and could not be delivered to their
purchasers as a result of Iraq s invasion and occupati on of Kuwait.

M tsubi shi also states that it was therefore unable to nmtigate its |oss
through resales to third parties because the spare parts had been

manuf actured to the purchasers’ specifications. M tsubishi seeks
conpensation in the amount of yen 212,599,421 for the resulting | osses.

127. I n support of these |oss elenents, Mtsubishi has provided to the
Commi ssi on contractual docunentation with respect to the orders of spare
parts, letters of credit for the transactions and, except in the case of
| oss element 17, letters fromsuppliers of spare parts stating that the
items intended to be delivered to Irag were too unique to be resold.

128. M tsubishi has not, however, provided evidence showi ng that the spare
parts had been produced and that M tsubishi incurred an expense for them
The letters of the suppliers only concern the use of the spare parts and
whet her they could have been resold to third parties; they do not state
that the relevant spare parts were produced and sold to Mtsubishi. Nor
has M tsubi shi explained what happened to the spare parts after 2 August
1990; no evidence of storage or scrapping of the spare parts has been

provi ded.

129. In addition, the Panel finds that Mtsubishi has failed to prove that
it could not have mtigated its |loss through resales of spare parts to
third parties. The Panel believes that the letters from suppliers that
were provided are not sufficient evidence of the uniqueness of the spare
parts.

130. The Panel therefore finds that Mtsubishi’s claimw th respect to
| oss elements 11, 14, 16, 17 and 18 nust fail on evidentiary grounds.
Accordingly, the Panel recomends that no conpensation be awarded with
respect to these | oss el enents.

3. Loss elenents 13 and 15

131. Prior to 2 August 1990, M tsubishi entered into two contracts to
deliver spare parts to NOC and SENG. M tsubishi was able to cancel the
production of such spare parts upon Iraq’ s invasion of Kuwait. In doing
so, it clainms to have incurred yen 4,633,200 in cancellation charges and
seeks conpensation in that amount in |oss elements 13 and 15.

132. In support of |loss elenents 13 and 15, M tsubishi has provided
contractual docunentation with respect to the orders of spare parts. It
has not, however, provided evidence with respect to the cancellation
charges to the Comm ssion
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133. The Panel notes that M tsubishi has not proved that it incurred the
cl ai med cancell ati on charges. Accordingly, the Panel finds that
Mtsubishi’s claimwith respect to these |oss elenents nust fail on

evi dentiary grounds and reconmends that no conpensati on be awarded.

D. Contract | osses for undelivered goods that were resold

134. Prior to 2 August 1990, M tsubishi entered into certain contracts to
deliver steel plates, seam ess steel casing and printed and dyed fabrics to
purchasers in Iraq and Kuwait. M tsubishi clains that, as a result of
Iraqg’s invasion and occupation of Kuwait, it was not able to deliver such
goods as intended. In order to mtigate its |osses, Mtsubishi sold them
to third parties at discounted prices.

135. The resulting | osses, together with certain storage, shipping and

ot her expenses incurred by Mtsubishi, are set forth in loss elenents 4, 7
and 8 (which relate to sales of line pipe, steel plate and seam ess stee
casing intended for Kuwaiti and lraqi purchasers) and 20, 21, 22, 23, 24,
25, 26, 27, and 28 (which relate to sales of dyed or printed fabric

i ntended for Kuwaiti purchasers). Mtsubishi requests conpensation in the
amount of US$2, 726, 973 and yen 239, 178,601 for such | osses.

1. Loss elenent 4

136. M tsubishi states that prior to Iragq’ s invasion of Kuwait it entered
into a contract to supply steel plates to Burgan Contracting Co. WL, a
Kuwai ti conpany. The contract price of the steel plates ordered was

US$5, 086. The steel plates were shipped to Kuwait from Japan on 21 July
1990 but were re-directed to Singapore when Iraq i nvaded Kuwait on 2 August
1990. Mtsubishi clainms that, after incurring storage charges of US$957,
the steel plates were sold to a third party for US$2, 725, at a | oss of
US$2, 361 on the contract price.

137. M tsubishi accordingly seeks conpensation in the amount of US$3, 318
for the resale |oss and associ ated storage charges.

138. In support of |loss elenent 4, Mtsubishi has provided to the

Commi ssion the original contractual documentation with respect to delivery
of the steel plates to Kuwait and invoices evidencing resale transactions
and storage costs.

139. The Panel finds that the docunentary evidence provided to the

Conmmi ssion confirms that M tsubishi incurred the clainmed resale | osses and
st orage expenses. The Panel also notes that the mlitary situation in the
Persian Gulf region woul d have made it inpossible to deliver the stee

pl ates as planned. The Panel therefore agrees with Mtsubishi’s contention
that its inability to deliver steel plates and secure paynent for them was
a direct result of Iraq’ s unlawful invasion and occupati on of Kuwait and



S/ AC. 26/ 1999/ 13
Page 39

finds, pursuant to Governing Council decision 9, that the existence of the
trade embargo against Iraq established by Security Council resolution 661
(1990) does not therefore affect conpensability.

140. Accordingly, the Panel recommends that conpensation in the United
States dollar equival ent amount of US$3, 318 be awarded with respect to this

| oss el enent.

2. Loss elenent 7

141. Mtsubishi clains that prior to 2 August 1990 it entered into a
contract for the supply of line pipe and accessories to SCOP pursuant to
the North Rumaila Contract. The contract price of the line pipe ordered
was US$3, 480, 000. Shiprments of |ine pipe under the contract were due to
begin after Iraq s invasion of Kuwait.

142. M tsubishi states that upon Iraq’ s invasion of Kuwait it was able to
cancel the production of an anmount of |ine pipe equal to US$2, 507, 662 of
the contract price without incurring penalties. However, the renninder of
the line pipe ordered by SCOP had al ready been produced. Despite severa
attenpts to sell it to third parties, Mtsubishi remained in possession of
the I'ine pipe until March of 1997, when it was sold to two purchasers for
US$233,540 at a | oss of US$738,798 on its original contract price of
US$972, 338.

143. In addition, Mtsubishi clains that it incurred charges of yen

101, 766, 266 and yen 14, 257,030 for storage and mai ntenance of the line

pi pe, respectively. Mtsubishi also clainms that it incurred expenses in
t he amount of US$91, 869 and yen 5,014,321 to ship resold line pipe to its
pur chasers.

144. M tsubishi accordingly seeks conpensation in the anmount of US$830, 667
and yen 121,037,617 for storage, maintenance, delivery and other resale

expenses i ncurred.

(a) Losses on resales

145. In support of its claimw th respect to | osses on resales, Mtsubish
has provided to the Comr ssion the original contractual docunmentation wth
respect to the sale of the Iline pipe, including the Paynent Agreenent
between M tsubishi and State G| Mrketing (“SOMJ) which governs paynments
made for the |ine pipe, and invoices evidencing resales to third parties.

146. The Panel finds that the docunentary evidence provided to the

Conmi ssion confirns that in 1997 Mtsubishi sold the line pipe at a | oss of
US$738, 798 on its contract price. However, in reply to a question fromthe
Panel , M tsubishi has indicated that it has received a down paynment of
US$538, 423 with respect to the line pipe from SCOP. M tsubishi has
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i ndi cated that such down paynent has been “frozen” in a deposit account and
that it believes that the down paynment m ght have to be paid back to SCOP
because the |ine pipe has not been delivered. However, M tsubishi has
provided no further information or evidence with respect to the allegedly
“frozen” account. Nor has it proved that the down paynent woul d have to be
rei mbursed to SCOP; the Panel notes that the Payment Agreenent between

M t subi shi and SOMO, which provides for the down paynment, does not set
forth circunstances under which the down paynent is reinmbursable. Because
M t subi shi has not proved that it does not have access to the down paynent
or that it will be required to reinmburse it to SCOP or SOMO, the Pane

finds that the down paynment shoul d be deducted from M tsubishi’s clained
resale loss. Accordingly, the Panel finds that Mtsubishi’s actual |oss on
the resal e transacti ons was equal to US$200, 375.

147. The Panel also notes that the military situation in the Persian Gulf
regi on woul d have made it inpossible to deliver line pipe to Iraq as

pl anned. The Panel therefore agrees with Mtsubishi’s contention that its
inability to deliver line pipe and secure paynent for it was a direct
result of lIraq s invasion and occupation of Kuwait and finds, pursuant to
Governi ng Council decision 9, that the existence of the trade enbargo

agai nst lraq established by Security Council resolution 661 (1990) does not
therefore affect conmpensability. Y7

148. Accordingly, the Panel finds that M tsubishi’s clained resale |oss
was a direct result of Iraq’ s invasion and occupation of Kuwait and

recomends that conpensation in the amount of US$200, 375 be awar ded.

(b) St orage and mmi nt enance costs

149. M tsubishi has provided invoices with respect to storage and

mai nt enance costs. M tsubishi has also provided to the Comm ssion copies
of telexes and other correspondence evidencing efforts to sell the line
pipe to third parties between Novenber of 1991 and its resal e date.

150. The Panel finds that M tsubishi has proved that it incurred storage
and mai ntenance costs in the clainmed amount. Such expenses were incurred
between the date of Iraq s invasion of Kuwait and March of 1997, when the
line pipe was sold. The storage and mai ntenance charges were therefore
incurred over a period of nore than six years.

151. The Panel believes that it would have been difficult for Mtsubish

to mtigate its loss with respect to the line pipe through resales to third
parties without incurring certain expenses to store and maintain the
condition of the line pipe. However, the Panel mnust determ ne whether al
the clai ned storage and mai nt enance expenses were reasonably incurred.
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152. The Panel notes that the evidence provided shows that, with the
exception of several attenpts in 1994, M tsubishi made only sporadic
attenpts to resell the line pipe. |In addition, Mtsubishi has not provided
evi dence showi ng that market conditions for sales of the line pipe were
relatively unfavorable prior to the date of their ultimte resale by

M t subi shi or that the line pipe was difficult to sell because it had
speci al characteristics. The Panel therefore concludes that M tsubish
could have resold the |line pipe nore rapidly than it did, and that its
failure to do so was likely to have been the result of a poor conmercia
deci si on or negligence.

153. The Panel believes that one year after Iraq s invasion of Kuwait it
shoul d have been clear to Mtsubishi that it would not, within the
foreseeable future, becone possible to deliver the Iine pipe to SCOP. At
that time, Mtsubishi acquired a duty to mtigate its |oss through resales
of the Iine pipe to third parties. The Panel believes that such resales
coul d reasonably have been expected to be acconplished within a period of
one additional year. The Panel therefore finds that it would have been
reasonable to incur storage and mai ntenance costs with respect to the |ine
pi pe during the two years that followed the date of lraq s unl awf ul

i nvasi on of Kuwait.

154. Accordingly, the Panel finds that storage and mai ntenance expenses
incurred by Mtsubishi between 2 August 1990 and 2 August 1992 were a
direct result of Iraq s unlawful invasion and occupation of Kuwait. The
Panel has, with the assistance of its consultants, calculated that these
amounted to yen 21, 686, 756 and recomends conpensation in the United States
dol | ar equi val ent of that anmount be awarded.

(c) Delivery costs

155. M tsubishi has provided to the Conmi ssion a bill of |ading, a freight
list and a debit note evidencing expenses incurred to deliver the line pipe
to its purchasers in March of 1997.

156. The Panel finds that the evidence provided confirns that Mtsubish
incurred the delivery expenses of US$91, 869 and yen 5,014, 321. The Pane
finds that M tsubishi reasonably incurred such expenses to mtigate its
loss with respect to the line pipe contract with SCOP

157. However, the Panel notes that, because the |line pipe that was
produced by M tsubishi was never delivered to Iraq, shipping expenses were
not incurred with respect to it. It would be appropriate to deduct such
expenses from conpensation awarded with respect to this loss elenent if the
North Rumaila Contract allocated themto M tsubishi. The contractua
docunent ati on that has been provided to the Comm ssion does not state

whet her M tsubi shi was responsible for such expenses. However, the Pane
notes that M tsubishi has not provided the tender documents with respect to
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the North Rumaila project, which are a part of the North Rumaila Contract.
The Panel al so notes that M tsubishi has not provided evidence indicating
whi ch party woul d bear expenses with respect to delivery of the |line pipe.
Accordi ngly, the Panel concludes that M tsubishi may have been responsible
for such expenses. The Panel finds, after hearing the opinion of its
consul tants, that the saved shipping expenses woul d have been roughly equa
to the clainmed resale delivery costs. Accordingly, the Panel reconmends
that no conpensation be awarded with respect to Mtsubishi’s clained
delivery costs.

3. Loss elenent 8

158. M tsubishi states that prior to Iragq’ s invasion of Kuwait it entered
into a contract to deliver 23,472 netric tons of steel casing to SOC. The
contract price of the steel casing was US$16, 400, 000. Prior to 2 August
1990 M tsubishi had produced 9,301 netric tons of steel casing. Mtsubish
clains that, as a result of Iraq s invasion and occupation of Kuwait, it
was not able to deliver such items to SOC

159. To mitigate the resulting loss, Mtsubishi tried to sell the stee
casing originally intended for SOC to third parties. Part of the stee
casing was noved from Japan to Singapore, where M tsubishi believed there
was a better market for it. Mtsubishi sold the entire anmount produced
between April of 1991 and July of 1996. |In doing so, it clains to have
incurred a | oss of US$1, 837,629 on the original contract price of the stee
casing. Mtsubishi also clainms to have incurred storage and freight
charges of yen 117,622,219 in connection with the resales.

160. M tsubishi accordingly seeks conpensation in the amunt of

US$1, 837, 629 and yen 117,622,219 for such | osses. Applying the 1 August
1990 Japanese yen to United States dollar exchange rate to clai ned expenses
stated in yen, Mtsubishi’s claimwi th respect to |loss elenent 8 is equa
to US$2, 653, 034. 18

161. M tsubishi has provided to the Conm ssion the original contractua
docunentation with SOC, a schedule of resales of steel casing and invoices
evi dencing resal e transactions and storage and frei ght charges.

162. The Panel notes that, in reply to a question posed to it in Decenber
of 1998, M tsubishi indicated that it received a down paynent of

US$2, 460, 000 with respect to the order of steel casing from SCC

M t subi shi has indicated that such down paynent has been “frozen” in a
deposit account and that it believes that it mght have to pay it back to
SOC because the |ine pipe has not been delivered. However, M tsubishi has
provided no further information or evidence with respect to the “frozen”
account. Nor has it proved that the down paynent woul d have to be
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rei mbursed to SOC;, the Panel notes that the Payment Agreenent between

M t subi shi and SOMO, which provides for the down paynment, does not set
forth circunstances under which the down paynent is reinmbursable. Because
M t subi shi has not proved that it does not have access to the down paynent
or that it will be required to reinburse it to SOC or SOMO, the Panel finds
that the down paynent should be set off against Mtsubishi’s clainmed |oss.

163. The Panel notes that Mtsubishi is, as part of its claimfor storage
and freight charges of yen 117,622,219, seeking conpensation for shipping
and transportation expenses equal to yen 55,580,208. Applying the 1 August
1990 Japanese yen to United States dollar exchange rate, such anount is
equal to US$385, 305.

164. The Panel finds that M tsubishi has not explained in detail why

i ndi vidual itenms of the total clained shipping and transportati on expense
were incurred and how these resulted fromlraqg' s unlawful invasion and
occupation of Kuwait. As a result, nmuch of the evidence provided in
support of this part of Mtsubishi’s claimhas Iimted probative val ue.

In addition, the Panel notes that M tsubishi has not stated whether it had,
under the original contract with SOC, been allocated responsibility for

shi pping costs to Iragq. However, SOC s purchase order for the stee

casing, which states the total contract value as being “C& Umm Qasr”,
makes it apparent that M tsubishi had agreed to bear such costs. Due to

Mt subi shi’s silence on this point, the Panel has no information with
respect to the nagnitude of the expense that M tsubishi would have incurred
to deliver the steel fittings to Irag. The Panel is not, therefore, in a
position to determne the extent, if any, to which any claimed shipping and
transportation that resulted fromlraq s unlawful invasion and occupation
of Kuwait exceeded shi ppi ng expenses that M tsubishi would have been
required to incur under its contract with SOC. For the reasons stated
above, the Panel finds that Mtsubishi’s claimfor shipping and
transportati on expenses nust fail on evidentiary grounds.

165. The Panel notes that Mtsubishi’s total claimw th respect to this

| oss elenent is equal to US$2, 653,034. This amount is reduced to

US$2, 267, 729 as a result of the Panel’s finding that Mtsubishi’s claim
with respect to shipping and transportati on costs nust fail on evidentiary
grounds. Because the magnitude of such reduced anount is smaller than the
down paynment of US$2, 460,000 that M tsubishi received from SOC, the Pane
does not need to consider Mtsubishi’s clained resale and storage expenses
and accordingly recomrends that no conpensati on be awarded with respect to
| oss el ement 8.
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4. Loss elenents 20 to 28

166. Prior to 2 August 1990, M tsubishi entered into several contracts to
sell dyed or printed fabrics to purchasers in Kuwait. M tsubishi clains
that, as a result of Iraq s unlawful invasion and occupation of Kuwait, it
was not able to deliver such fabrics and had to sell them at di scounted
prices to third parties instead.

167. M tsubishi seeks conpensation in the anbunt of US$55, 359 for such

| osses, which are set forth in loss elenments 20 to 28. In the case of al
such | oss el enments except |oss elenments 23, 26 and 28, Mtsubishi is also
advancing a claimfor certain shipping charges related to the resales.

M t subi shi seeks conpensation in the anpunt of yen 518, 765 for such
expenses.

168. In support of |loss elenents 20 to 28 M tsubishi has provided to the
Conmmi ssion the original contractual documentation with respect to the

pl anned sales to Kuwaiti purchasers. Mtsubishi has also provided invoices
evi denci ng the storage charges, but these have not been translated into
English. The Panel notes that all evidence provided by corporate claimants
in support of their clainms is required to be in English or acconpanied by a
translation into English. *°

169. The Panel notes that the mlitary situation in the Persian Gulf
regi on woul d have made it inpossible to deliver the fabric to Kuwait as

pl anned. The Panel therefore agrees with Mtsubishi’s contention that its
inability to deliver the fabric and secure payment for it was a direct
result of lIraq s unlawful invasion and occupation of Kuwait and finds,
pursuant to Governing Council decision 9, that the existence of the trade
enbargo agai nst Iraq established by Security Council resolution 661 (1990)
does not therefore affect conpensability. The Panel also finds that the
evi dence provided confirnms that M tsubishi incurred the claimed | osses on
resal es.

170. However, the Panel finds that because invoices with respect to the
cl ai med shi ppi ng charges have not been translated into English,

M tsubishi’s claimwith respect to such costs must fail on evidentiary
grounds.

171. Accordingly, the Panel recomends that conpensation in the amunt of
US$55, 359 be awarded with respect to the resale losses clained in |oss

el ements 20 to 28, but that no conpensation be awarded with respect to the
shi ppi ng expenses.
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E. Loss elenent 10

172. On 2 Decenber 1984 M tsubishi Heavy Industries, Ltd. (“Mtsubish
Heavy I ndustries”) and Mtsubishi entered into a |lunp sum turnkey contract
with SCOP of Iraq for the construction of the Maj noon Heavy O I Project
(the “Maj noon Project”).

173. Mtsubishi clainms that, as a result of Iraqg’ s unlawful invasion and
occupation of Kuwait, SCOP stopped making paynents with respect to debt
related to the Majnoon Project. The resulting |osses, for which Mtsubish
seeks conpensation in the amunt of yen 12, 109, 546, 442, are set forth in

| oss el enent 10.

174. In support of |loss elenent 10 M tsubishi has provided to the

Commi ssion a summary table of debt payments, excerpts of the construction
contract with respect to the Majnoon Project and correspondence and an
extended financi ng agreenent evidencing the rescheduling of payments by
SCOP with respect to Majnoon Project debt.

175. The Panel’s first task is to determ ne whether |oss elenment 10 is
within the jurisdiction of the Conm ssion. Because |oss elenent 10 arose
froma contractual obligation created prior to Iraq s unlawful invasion and
occupation of Kuwait, the Panel nust determine, as a threshold matter, (1)
whet her the claimis a debt or an obligation of Irag and (2) whether it
falls within the meaning of the “arising prior to 2 August 1990” limtation
i nposed by paragraph 16 of Security Council resolution 687 (1991).

176. The Panel finds that SCOP's obligation to pay its debt to M tsubish
is a debt of Irag within the meaning of Security Council resolution 687
(1991).

177. Next, the Panel nust determ ne when this debt arose, and specifically
whet her the debt arose prior to 2 August 1990, as discussed in section
I1.C., supra.

178. Because SCOP's debt appeared to have been rescheduled prior to lraq' s
i nvasi on of Kuwait, on 3 Septenber 1998 the Panel asked M tsubishi in a
procedural order whether such debt “was ... accumul ated prior to 1989".

M t subi shi replied on 14 October 1998 that the debt had become due under
its original terms during or prior to 1989, when it was reschedul ed. The
Panel therefore finds that SCOPs obligation to pay its debt to M tsubish
is a debt or obligation of Iraq that arose prior to 2 August 1990 within

t he nmeani ng of paragraph 16 of resolution 687 (1991). As a result, the
claimset forth in loss elenment 10 is outside the jurisdiction of the
Conmi ssi on.
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179. Accordingly, the Panel need not deci de whether there exists a causa
rel ati onship between Iraq s unlawful invasion and occupation of Kuwait and
its failure to fulfill its obligation to pay for the spare parts.

180. Because the Panel finds that the Conm ssion |acks jurisdiction over
| oss element 10, it recomrends that no conpensati on be awarded with respect

to it.

F. Oher | osses

1. Loss elenent 5

181. Mtsubishi alleges that as a result of Iraq s unlawful invasion and
occupation of Kuwait it was not reinmbursed for expenses it incurred in July
of 1990 on behalf of SCOP for certain third-party inspections at the North
Rumai |l a project in Irag. Mtsubishi seeks conpensation in the amunt of
US$48, 052 for the resulting | osses.

182. M tsubishi has provided tel ex correspondence anmong SCOP, M tsubi sh
and the third-party inspector showi ng SCOP's request that M tsubishi make
paynments to the third-party inspector on its behalf, that the third-party
i nspector received such payments from M tsubishi and that M tsubish
request ed rei nbursenent of such payments from SCOP

183. Based on such evidence, the Panel finds that M tsubishi made the
payment with respect to the third party inspections on behalf of SCOP and
that it was entitled to reinbursenent of such amount. The Panel finds that
such rei mbursenent did not occur as a direct result of Iraq s unlawfu

i nvasi on and occupation of Kuwait.

184. Accordingly, the Panel recomends that conpensation in the amunt of
US$48, 052 be awarded with respect to this | oss el ement.

2. Loss elenent 9

185. M tsubishi alleges the following facts with respect to | oss el enent
9: On 14 April 1990, Mtsubishi entered into a contract with Kuwait GO
Conmpany K. S.C. (“KOC") for the delivery of seam ess steel tubing.

M t subi shi was not able to deliver such steel tubing during Iraq’ s
occupation of Kuwait. After the liberation of Kuwait, KOC refused to
accept delivery of the product unless its price was decreased. M tsubish
agreed to decrease the price by 22.5 per cent in 1992 and was preparing to
ship the products to KOC in April of 1993.

186. M tsubishi clainms that the discount offered to KOC was a result of
Irag’s unlawful invasion and occupation of Kuwait and seeks compensation in
t he amount of US$372, 469, the difference between the original contract
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price and the discounted price ultimately accepted by KOC. M tsubishi has
converted the clainmed amount from Kuwaiti dinars to United States doll ars.

187. In support of |loss element 9 Mtsubishi has provided to the

Commi ssion a purchase order of KOC with respect to the steel tubing and a
copy of a letter from Equi prent Conmpany Ltd. to KOC confirm ng that

M t subi shi had agreed to offer a 22.5 per cent discount.

188. The Panel notes that M tsubishi has not provided evidence that it
tried to mtigate its loss through resales of the steel tubing to parties
ot her than KOC, or that such efforts could not have succeeded. Nor has it
provi ded evi dence or an explanation of why the steel tubing could not have
been sold at a price higher than that ultimtely paid by KOC. M tsubish
made a comrerci al decision to grant the discount to KOC. However, it has
not proved that it was reasonable to grant the clained di scount to KOC or
that the discount represents a conpensable | oss.

189. The Panel therefore finds that Mtsubishi’s claimw th respect to
this loss elenment nust fail on evidentiary grounds and recomends that no

conpensati on be awarded.

3. Loss elenent 29

190. M tsubishi alleges the following facts with respect to | oss el enent
29: On 12 July 1989 Mtsubishi entered into the North Rumaila Contract
with SCOP. Under such contract the parties agreed that 5 per cent of
anounts payable to Mtsubishi for orders of line pipe and accessories would
be retained by the purchaser until 20 Novenber 1991 and 20 May 1993, when
SCOP woul d be required to pay anmounts retained in two equal tranches.

191. M tsubishi clainms that, as a result of Irag’ s unlawful invasion and
occupation of Kuwait, it never received paynent of anmounts retained by SCOP
under the North Rumaila Contract and seeks US$3, 269,044 in conpensation for
its resulting |oss.

192. In support of this loss elenment Mtsubishi has provided to the

Commi ssion an invoice with respect to the total anount retained by SCOP
under the North Rumaila Contract, a schedule listing individual retentions,
i nvoi ces for shipnments with respect to which noney was retained by SCOP and
certain contractual docunentation with respect to the North Rumail a

Proj ect.

193. The Panel’s first task is to determ ne whether |oss elenment 29 is
within the jurisdiction of the Conm ssion. Because |oss elenent 29 arose
froma contractual obligation created prior to Iraq s unlawful invasion and
occupation of Kuwait, the Panel nust determine, as a threshold matter, (1)
whet her the claimis a debt or an obligation of Irag and (2) whether it
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falls within the nmeaning of the “arising prior to 2 August 1990” limtation
i nposed by paragraph 16 of Security Council resolution 687 (1991).

194. The Panel finds that SCOP’s obligation to pay the retention noney to
M tsubishi is a debt of Irag within the meaning of Security Counci
resol uti on 687 (1991).

195. Next, the Panel nust determ ne when this debt arose, and specifically
whet her the debt arose prior to 2 August 1990, as discussed in section
I1.C., supra.

196. The Panel notes that the Paynent Agreenent between M tsubishi and
SOMO, whi ch governs payments under the North Rumaila Contract, provides
that 50 per cent of the anmpunt retained by the purchaser with respect to an
order under the North Rumaila Contract nust be paid to M tsubishi “upon the

successful hydro-test but not later than 18 nonths fromthe [bill of
| adi ng] date of last shipment”; the renmaining 50% of the retention noney
must be rel eased 18 nonths after the release of the first half. In short,

the Payment Agreenent sets dates by which retention noney nust be paid to
M t subi shi, but states that payment may occur earlier if the supplied
products pass a specific quality test. The evidence provided confirnms that
the cl ai ned anmount was retained by the purchaser and that it was due to be
paid to Mtsubishi, in tw equal tranches, on 20 Novenber 1991 and 20 My
1993.

197. The Panel concludes that the purpose of the retention nmoney was to
ensure that any defective products supplied to SCOP under the North Runail a
Contract were repaired or replaced by Mtsubishi. As such, Mtsubishi was
required, in order to be paid the retention noney prior to or on 20
Novenmber 1991 and 20 May 1993, to stand ready to replace or repair
defective products supplied under the North Rumaila Contract until the end
of the retention period. The Panel finds that such ongoing readi ness to
perform was actual performance. Therefore, Mtsubishi’s performance under
the retention noney arrangenent continued until the dates when the
retenti on nmoney was due to be paid to Mtsubishi. As both such dates
occurred after Iraq s unlawful invasion and occupation of Kuwait, the Pane
finds that the purchaser’s obligation to pay for the spare parts is a debt
or obligation of lIraq that arose after 2 August 1990 within the neaning of
par agraph 16 of resolution 687 (1991). 2 As a result, loss elenent 2 is
within the jurisdiction of the Conmm ssion.

198. However, the Panel finds that, because the retention nobney was not
due to be paid until well after the liberation of Kuwait, SCOP’s failure to
pay the retention noney to Mtsubishi was not directly caused by Iraq’'s

unl awf ul invasi on and occupation of Kuwait. Accordingly, the Pane
recommends that no conpensati on be awarded with respect to this |oss

el enent .
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G Recommended award

Table 6. Mtsubishi recommended conpensation

can be summarized as foll ows:

Cl ai m no. O i gi nal Claim Recommendation Recommendat i on
Currency (Origi nal (US$)
currency)
1 (yen) 169, 450, 232 152,510, 255 1,179,051
2 (yen) 2, 146, 000 0 0
3 (yen) 199, 940, 000 real | ocat ed* real | ocat ed*
4 (US$) 3, 318 3,318 3,318
5 (US$) 48, 052 48, 052 48, 052
6 (US$) 164, 898 154, 448 154, 448
7 (US$) 830, 667 200, 375 200, 375
7 (yen) 121, 037, 617 21, 686, 756 167, 660
8 (US$) 1, 837, 629 0 0
8 (yen) 117, 622, 219 0 0
9 (US$) 372, 469 0 0
10 (yen) 12,109, 546, 442 0 0
11 (yen) 120, 718, 951 0 0
12 (yen) 30, 063, 966 0 0
13 (yen) 66, 000 0 0
14 (yen) 9, 816, 000 0 0
15 (yen) 4,567, 200 0 0
16 (yen) 1, 900, 000 0 0
17 (yen) 47,986, 600 0 0
18 (yen) 32,177,870 0 0
19 (yen) 1, 040, 185 0 0
20 (US$) 2,404 2,404 2,404
20 (yen) 45,612 0 0
21 (US$) 1,813 1,813 1,813
21 (yen) 46, 124 0 0
22 (US$) 2,208 2,208 2,208
22 (yen) 46, 160 0 0
23 (US$) 21,644 21,644 21,644
24 (US$) 7, 350 7, 350 7, 350
24 (yen) 152, 860 0 0
25 (US$) 4,758 4,758 4,758
25 (yen) 81, 267 0 0
26 (US$) 3,639 3, 639 3, 639
27 (US$) 3, 645 3, 645 3, 645
27 (yen) 146, 742 0 0
28 (US$) 7,898 7,898 7,898
29 (US$) 3, 269, 044 0 0
Total s (yen) 12, 968, 598, 047 174,197,011 1,346,711
(US$) 6, 581, 436 461, 552 461, 552
Total recomendation (US$) 1, 808, 263
* As discussed in para. 65, above, loss elenment 3 will not be considered in

this report.

It will

be reviewed by the “E2" Panel as a separate claim
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V. CLAIM OF DOVELL SCHLUMBERGER (M DDLE EAST) | NC
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200. Dowell Schlunmberger (Mddle East) Inc. (“Dowell”), a Panamani an
corporation, is a menber of a nultinational group of conpanies which
specializes in oil field services. Dowell|l describes its operations as

i ncludi ng the provision of equipnent, products, materials and engi neering
services to oil conpany clients.

201. On 14 Septenber 1989, Dowell entered into a 2 year “service ticket”
contract for the supply of coil tubing services with South G| Company of
Irag (“South G1”7). On the same date the parties entered into a

Suppl emrent al Contract dealing specifically with services and rates in the
area of Southern lraq. Essentially, Dowell contracted with South G| to
provi de speci alized equi pment used to punp nitrogen and ot her substances
into oil wells. These services were to be provided as ordered by South
O 1, pursuant to separate service tickets or work orders, at prices
specified in the Supplenental Contract.

202. Accordingly, at 2 August 1991 Dowel| had expatriate enpl oyees, coi
tubi ng equi pnent including coil tubing units mounted on trucks, and spare
parts and supplies, on site in the area of Basra, lraq. Dowell clains the
net amount of US$1, 591, 315 as a result of Iraqg’s unlawful invasion and
occupation of Kuwait, summarized as foll ows:

Table 7. Dowell net clains

Loss el ement Caim
(US$)

Unpai d accounts receivable 362, 209
Loss of equi pnent 815, 640
Loss of spares & supplies 208, 451
Loss of furniture & personal effects 27,851
Loss of profits 177, 164
Tot al 1,591, 315

A. Unpaid accounts receivable

203. The Suppl enental Contract specified that Dowell would issue nonthly

i nvoice summaries in United States dollars. The suppl enental contract
further required South G| to pay 13.5 per cent of each nonthly invoiced
anmount within 30 days in Ilraqgi dinars, with the remaining 86.5 per cent to
be secured by promi ssory notes. The promi ssory notes were to be guarant eed
by the Central Bank of Iraq, bearing interest of 5.5 per cent per annum
and were to be payable after 540 days fromthe date the nonthly invoice
sunmmaries were submtted

204. Dowell clains that South Ol owes to Dowell US$306,103 in unpaid
recei vabl es, and US$56, 106 in interest on that amount. Five prom ssory
notes were issued pursuant to the Suppl enental Contract, dated between 2
May 1990 and 10 Decenber 1990. These prom ssory notes secured the entire



S/ AC. 26/ 1999/ 13
Page 53

princi pal amount outstanding with the exception of US$14,503, for which no
prom ssory note was issued. Dowell clains that these anpbunts have not been
paid as a direct result of Iraq s unlawful invasion and occupation of
Kuwai t .

205. The Panel’s first task is to determ ne whether the claimfor unpaid
accounts receivable is within the jurisdiction of the Comm ssion. Because
t he unpai d accounts receivable arose froma contractual obligation created
prior to Iraq’ s unlawful invasion and occupati on of Kuwait, the Panel nust
determine, as a threshold matter, (1) whether the claimis a debt or an
obligation of Irag and (2) whether it falls within the nmeaning of the
“arising prior to 2 August 1990" limtation inposed by paragraph 16 of
Security Council resolution 687 (1991).

206. The Panel finds that the accounts receivable that were unpaid by
South G| are a debt of Irag within the nmeaning of Security Counci
resol uti on 687 (1991).

207. Next, the Panel nust determ ne when this debt arose, and specifically
whet her the debt arose prior to 2 August 1990, as discussed in section

I1.C, supra.

208. The Panel finds that two prom ssory notes, dated 2 May 1990 and 16
May 1990, for a total anopunt of US$99, 100 (plus US$8,176 in interest), were
i ssued for services perforned by Dowel| before 2 May 1990. Accordingly,
the Panel finds that these ampbunts are debts or obligations of Iraq that
arose prior to 2 August 1990 within the nmeani ng of paragraph 16 of
resolution 687 (1991). As a result, the claimbased on those 2 prom ssory
notes is outside the jurisdiction of the Comm ssion

209. The Panel finds that three prom ssory notes, dated 1 June 1990, 20
July 1990 and 10 Decenber 1990, for a total anpunt of US$192, 500 pl us
US$15,882 in interest were issued for services perfornmed by Dowel |l after 2
May 1990. Accordingly, the Panel finds that US$208,382 of the total anount
clainmed by Dowell is a debt or obligation of Irag that arose after 2 August
1990 within the nmeani ng of paragraph 16 of resolution 687 (1991). As a
result, the claimbased on these 3 promi ssory notes is within the
jurisdiction of the Comm ssion

210. The Panel further finds that South G| and the Central Bank of Iraq
failed to pay the 3 prom ssory notes in the total amount of US$208,382 as a
direct result of Iraq s unlawful invasion and occupation of Kuwait.

211. The Panel further finds that the claimfor US$14, 503, for which no
prom ssory note was issued, nmust fail for |ack of evidence. The bal ance of
the claim in the anbunt of US$ 32,048, represents interest on any award
made by the Commission. This claimw |l not be addressed at this point.
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212. As a result, the Panel recomrends an award of conpensation to Dowell
for unpaid accounts receivable in the amount of US$208, 382.

B. Loss of equipnent

213. Dowell also clains that its equipnent in the vicinity of Basra, Iraq,
including the coil tubing units mounted on trucks, were renoved by Iraqg
authorities at the “second outbreak of hostilities”, which the claimant
defines as the outbreak of hostilities between Irag and coalition forces on
or about 16 January 1991. Dowel | seeks conpensation for this equi prent
cal cul at ed based on | anded repl acement value in the total amunt of

US$815, 640.

214. In support of this |oss elenent, Dowell provided to the Conm ssion a
subsequent|ly prepared list of these assets with their estinmated repl acenent
value. Dowell has not indicated the age or condition of the equipment.
Dowel | s auditors have confirmed the exi stence of the assets but not the
age or valuation. Dowell has not provided to the Comm ssion any

cont enpor aneous docunentation reflecting the value of these assets, or from
whi ch Dowel |’ s valuation can be verified. Accordingly, this elenment of the
claimnmust fail on evidentiary grounds.

215. As a result, the Panel recomends no conpensation for Dowell’s |oss
of equi pment claim

C. Loss of spare parts and supplies

216. In addition, Dowell clains that it was forced to abandon an inventory
of spare parts and supplies in Iraq, and that this inventory was either
taken by lraqi authorities or destroyed by mlitary activities. Dowell
seeks conpensation in the anpbunt of US$208,451 as an estimate of the
current |anded repl acenent value of the spare parts and supplies. 1In the
absence of a detailed inventory of these itens (which was lost in Iraq),
Dowel | bases its claimon its average nonthly expenditure on “supplies and
mai nt enance”, multiplied by 6 nonths, plus 35 per cent for freight. This
leads to a figure of US$208, 451, which Dowell clains as a “conservative”
estimate of the spares on hand.

217. Dowell’'s auditors verified the anounts booked to Dowell’s accounts
for equi pnent and mai ntenance. This on its own is insufficient evidence,
and Dowel |l did not respond to a request fromthe Panel that it segregate
the equi pment and nmai ntenance costs, which is required as the nmaintenance
costs would not be hel pful in determning the value of spare parts and
supplies on hand. Further, Dowell did not provide shipping docunentation
whi ch was al so requested. This elenment of the claimnust therefore fail on
evi dentiary grounds.
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218. As a result, the Panel recomends no conpensation for Dowell’s |oss
of spare parts and supplies claim

D. Loss of furniture and personal effects

219. Dowell al so seeks conpensation in the amount of US$27,851 for the
furniture and personal effects of its expatriate enployees in Iraqg, which
items were abandoned in Irag when those enpl oyees were evacuated. In
support of this claimDowell has provided 5 invoices issued for custons

pur poses when the itens were originally shipped into Irag. Despite a
request fromthe secretariat, Dowell has not however denonstrated that it

i ncurred any expense with respect to the loss of these items by reinbursing
its enpl oyees or otherwi se. As such, this element of the claimnust fai

on evidentiary grounds.

220. As a result, the Panel recomends no conpensation for Dowell’s |oss
of furniture and personal effects claim

E. Loss of profits

221. Finally, Dowell clains for its |lost net income under the Suppl enmenta
Contract. This claimis calculated for the 12 nonths of 1990, and for 11
nonths in 1991 (up to the term nation of the contract), based on

antici pated net incone of 10 per cent of anticipated revenue. Anticipated
revenue was cal cul ated based on the actual revenue for the first 7 nonths
of 1990, prorated over the balance of the termof the contract. This
actual revenue was supported by a statenment from Dowell’s auditors. 1In the
end result, Dowell clains US$177,164 in |ost anticipated net incone.

222. Dowell has calculated this |loss el enment over the entire 1990 year

al t hough i ncome was earned up to at |east July of 1990. This incone is at
| east in part the income which fornms the basis of the accounts receivable
claim discussed above.

223. In calculating Dowell’s loss of profits, the Panel has referred to
decision 9, which sets forth certain nmethods for the valuation of |osses
relating to i ncome-producing property. Wth the assistance of the Panel’s
consultants, this loss el enent has been recal culated to elimnate the pre-
August 1990 claim leading to a | oss of net incone of US$117,624. However,
this assumes that Dowell’s net incone would have been 10 per cent of

antici pated revenue. Despite a request fromthe Panel, Dowell has provided
no evidence in support of its claimthat its net income would have been 10
per cent of revenue. Dowell states that this figure is “standard” in the
oi I field business. However, the Panel has noted that margins in the

oi I field business vary widely, and the Panel does not find that there was a
standard margin in the oilfield business at the relevant time. Further
Dowel | has not provided any evidence which would allow the Panel or its
consul tants to conclude that a | ower or any margin should be applied, and
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there is no evidence of Dowell’s overall profitability in this region. As
such, this elenent of the claimnust fail on evidentiary grounds.

224. As a result, the Panel recomends no conpensation for Dowell’s |oss
of profits claim

F. Recommended award

225. The recommendati ons of the Panel can be summari zed as foll ows:

Table 8. Dowell recommended conpensation

Loss el enent daim Recommendat i on

(US$) (US$)
Unpai d accounts receivable 362, 209 208, 382
Loss of equi pnent 815, 640 0
Loss of spare parts & supplies 208, 451 0
Loss of furniture & personal effects 27,851 0
Loss of profits 177, 164 0

Tot al 1,591, 315 208, 382
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VI. CLAIM OF SHAFI BI N JABER & BROS CO
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226. Shafi Bin Jaber & Bros. (“Shafco”) is a limted partnership conpany
regi stered i n Dhahran, Saudi Arabia. Shafco describes itself as operating
an autonobile, truck and heavy equi pment rental business. On 21 April 1987
Shafco entered into a four-year nmenorandum of agreenent (the “Leasing
Contract”) with KOC and Getty G| Conpany (together, the “Joint
Operations”) to | ease certain heavy equi pnent and vehicles (the
“Machinery”) to the Joint Operations for use at the Wafra G| Field
(“Wafra”) in the Kuwaiti sector of the Partitioned Neutral Zone between
Saudi Arabia and Kuwait. Pursuant to the Leasing Contract, Shafco al so
provi ded personnel to operate and maintain the Machinery and built a

mai nt enance wor kshop and garage at Wafra. The term of the Leasing Contract
conmenced on 15 Novenber 1987.

227. Shafco claims that on 3 August 1990 Iraqi troops conmpelled it to end
its operations at Wafra; as a result, the Joint Operations invoked the
“force majeure” clause of the Leasing Contract on 21 August 1990, depriving
Shafco of further revenues fromthe Leasing Contract. Shafco also clains
that lraqi troops stole the Machinery and tools and spare parts rel ated
thereto and caused extensive damage to certain portabl e acconmodati on and
service facilities owned by Shafco (the “Portables”). Further, Shafco

all eges that as a result of such losses it was not awarded a new contract
for the provision of services simlar to those covered under the Leasing
Contract to the Joint Operations after the |iberation of Kuwait.

228. Shafco seeks compensation in the amount of SR 31, 270, 628, net of
i nterest and claimpreparation costs, for |osses suffered as a result of
Irag’s unl awful invasion and occupation of Kuwait. Shafco’'s claimis
sunmmari zed as foll ows:

Table 9. Shafco net clains

Loss el ement Claim

(SRI)
Loss of profit 12,157, 470
Machi nery 17, 850, 515
Spare parts 354, 569
Tools & instrunents 118, 449
Tyres 111, 842
The Portables & their contents 246, 117
Fi nanci al obligations 431, 666

with respect to real property

Tot al 31, 270, 628
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A. Loss of profit

229. Shafco seeks conmpensation in the amunt of SR 12,157,470 for | oss of
income resulting fromthe term nation of the Leasing Contract. This

el ement of Shafco’s claimhas two conponents: First, Shafco alleges that
Iraq’s unl awful invasion and occupation of Kuwait caused it to fail to earn
i ncome under the Leasing Contract for the remainder of its term a period
of 15.5 nmonths plus a six-nonth extension period. Second, Shafco all eges
that i ncome could have been earned from use of the Machinery after the
expiration of the Leasing Contract for a period of 42 nonths, which Shafco
clainms is the remai nder of the Machinery' s useful economic life.

230. To calculate its lost profits, Shafco subtracted certain expenditures
not incurred after 2 August 1990 from revenues expected during the term of
the Leasing Contract and after its end.

231. In support of this loss elenment Shafco has provided the Leasing
Contract, audited financial statements of Shafco with respect to periods
both prior and subsequent to Iraq s invasion of Kuwait (the “Financia
Statenents”) and contractual docunmentation relative to Shafco’'s failed bid
to be awarded a new contract to provi de heavy equi pment and vehicles to the
Joint Operations after the liberation of Kuwait.

232. The Panel finds that, as a result of Irag’ s unlawful invasion and
occupation of Kuwait, Shafco was unable to continue its performance under
the Leasing Contract after 2 August 1990. It therefore turns its attention
to the valuation of the resulting loss; in performng such valuation, the
Panel has referred to decision 9, which sets forth certain nethods for the
val uation of |osses relating to incone-produci ng property.

233. The Panel is not persuaded by Shafco’'s claimthat the termof the
Leasi ng Contract would have been extended by six nonths pursuant to its
extension clause. A witten invocation of such clause by the Joint
Operations woul d have been required in order for the termof the contract
to be extended. Shafco has not provided evidence of such an invocation
nor has it shown that, if Iraq had not invaded Kuwait, it would have been
likely to occur.

234. The Panel also rejects Shafco’ s assunption that, if lraq’ s unlawfu

i nvasi on and occupation of Kuwait had not occurred, it would have entered
into a new contract to | ease the Machinery to the Joint Operations at the
end of the termof the Leasing Contract. Shafco argues that such a renewa
of the Leasing Contract would have been foreseeabl e based on the prior
practice of the Joint Operations and on certain |ogistical advantages of

i ncunmbency; it has not, however, provided docunentary evidence in support
of this assertion. Shafco’s assertion that it would continue to derive

i ncome fromthe Machinery during the termof a second contract with the
Joint Operations nmust therefore fail on evidentiary grounds.
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235. Accordingly, the Panel finds that Shafco’'s | oss of profits should be
cal cul ated over 15.5 nmonths, the remaining termof the contract.

236. The Panel has, with the assistance of its consultants, therefore
recal cul ated Shafco’s clained |oss of profits. Specifically, it has
subtracted costs with respect to Shafco’s performance under the Leasing
Contract fromrevenues expected by Shafco under such contract between 2
August 1990 and the end of its term Such revenues were cal cul ated by

mul tiplying the “total nmonthly price” as stated in the Leasing Contract by
15.5 nonths, the renminder of the termof such contract. Costs were
cal cul at ed based on historical “project costs” and “general and

adm ni strative expenses” stated in Shafco’s Financial Statenments for the
first 7 nonths of 1990 and adjusted to reflect the relative contribution of
the Leasing Contract to Shafco’ s overall performance.

237. Based on that cal culation, the Panel finds that Shafco | ost SR
1,516,668 in profits as a direct result of Iraq’ s unlawful invasion and
occupation of Kuwait and recomends that conpensation be awarded in the
United States dollar equival ent of that anount.

B. Machi nery

238. Shafco seeks compensation in the amount of SR 17,850,515 for
Machi nery allegedly stolen by Iraqi forces. Such anmount represents the
cl ai med val ue of the Machinery on 2 August 1990.

239. The Machinery was purchased by Shafco with funds borrowed from Trans
Ar abi an Leasi ng Establishnment (“Trans Arabian”). The docunmentation that
governs such | oan states that the Machinery is to remain the property of
the I ender until interest and principal on the loan are paid in full. A
certificate of Trans Arabian that was provided shows that, on 11 COctober
1998, the | oan had not yet been repaid and that title to the Machinery had
not therefore passed to Shafco. However, another document shows that Trans
Arabi an had assigned its right to advance clains with respect to the

Machi nery to Shafco. No claimhas been filed with the Conm ssion by Trans
Arabian, its owner, or any secured party under the |oan agreenent. The
Panel accordingly finds that Shafco may properly advance a claimwth
respect to this loss elenment before the Conm ssion

240. I n support of this loss elenent, Shafco has al so provided the Leasing
Contract, which contains specifications with respect to the Machinery, an
extract of Shafco’s asset register as of 31 July 1990 with origina

purchase prices of the Machinery, evidence of registration of the Machinery
with the Mnistry of the Interior of Saudi Arabia, a statement fromthe
Mnistry of the Interior of Saudi Arabia with respect to the cancellation
of the registration of the Machinery with such mnistry, witness statenents
with respect to looting by Iraqgi troops at Wafra, and the Financia

St at enment s.
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241. The Panel finds that, together, the Leasing Contract, the
docunentation fromthe Mnistry of the Interior of Saudi Arabia and w tness
statements provided by Shafco represent credi ble evidence of Shafco’ s | ega
responsi bility for the Machinery prior to 2 August 1990 and of the
subsequent | ooting of items of the Machinery by Iraqi troops. The Pane
therefore turns its attention to Shafco’ s valuation of the resulting |oss.

242. Shafco has calculated its claimed | oss with respect to this |oss

el ement by adjusting the purchase price of the Machinery for inflation and
depreciation to 2 August 1990. The Panel finds that this methodology is
appropriate, and that Shafco enployed accurate depreciation rates in
calculating its loss. However, the Panel finds that Shafco has overstated
the original purchase price of Machinery with respect to which conpensation
can be awarded and the inflation rate used in the calculation of its

cl ai med | oss.

243. Specifically, Shafco clainms that the original purchase price of the
Machi nery, confirnmed by reference to an asset register that sets forth the
purchase prices of individual items, was SR 21,937,097. W tness
statements provided by Shafco show generally that itens of Machinery were

| ooted by lraqi troops at Wafra. These do not, however, specify which of
the items |listed in the asset register were taken. The Panel has
considered the possibility that, because of the nobility of the Mchinery
and its proximty to the border with Saudi Arabia, individual itens were
driven to safety imrediately prior to the arrival of Ilraqi troops at Wafra.
The Panel has therefore relied on a statenent of the Mnistry of the
Interior of Saudi Arabia with respect to the cancellation of registration
of items of Machinery with such ministry in its determ nation of which of
the items |listed in the asset register may properly be included in Shafco’s
claim This statement does not cover all items of Machinery listed in the
asset register. The Panel finds that there is insufficient evidence that
items not covered by such statenent were | ooted and accordingly the Pane
decreases the original purchase price of the Machinery with respect to

whi ch conpensation can be awarded to SR 19, 137, 669.

244, In addition, the Panel finds that the 7 per cent annual inflation
rate empl oyed by Shafco in the determ nation of the replacenent val ue of
the Machinery is overstated. After considering the opinion of its
consultants, the Panel finds that a 2.5 per cent annual inflation rate is
appropri ate.

245. The Panel accordingly recal cul ated Shafco’s clainmed |loss with respect
to Machi nery based on the revised original purchase price and annua
inflation rate and the estimated depreciation rates set forth by Shafco.

In doing so, it assigned to certain entirely depreciated itens a residua
val ue of 15 per cent of their original purchase prices.
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246. Based on such calculation the Panel finds that, as a result of lraq' s
i nvasi on and occupation of Kuwait, Shafco suffered a |oss equal to SR
14,027,847 with respect to Machinery and recomends that conpensation be
awarded in the United States dollar equival ent of that anount.

C. Spare parts

247. Shafco seeks conpensation in the amunt of SR 354,569 for |osses
wWith respect to spare parts allegedly stolen by Iragi forces.

248. Shafco states that the value of the spare parts is stated in the

Fi nanci al Statenents. According to the Financial Statenents, spare parts
hel d by Shafco had exactly the sanme value in 1987, 1988, 1989 and the first
7 nmont hs of 1990. Shafco explains this uniformty by claimng that the
stock of spare parts was always mai ntained at the sane |evel by immediately
repl aci ng used spare parts. It has not, however, provided docunentary
evidence in support of this statenent; instead, it clainms that records of

i nventory counts with respect to the spare parts were kept at Wafra and

| ost during lIraq s occupation of Kuwait.

249. The Panel finds that, w thout supporting evidence, Shafco’s assertion
that spare parts at Wafra were i medi ately replaced when used is not
credi bl e because it contradicts ordinary busi ness practices. The Pane

al so considers that the fact that identical values with respect to spare
parts are stated in Financial Statements between 1997 and 31 July 1990
suggests that the original purchase price of the spare parts was repeated
each year and that inventory counts of the spare parts were not taken

250. The Panel finds that Shafco’'s claimw th respect to this | oss el ement
must fail on evidentiary grounds and accordingly reconmends that no

conpensati on be awarded.

D. Tools and instrunents

251. Shafco seeks conpensation in the amunt of SR 118,449 for |osses
with respect to tools and instrunments allegedly stolen by Iraqi forces.

252. In support of this |oss elenent, Shafco has provided the Leasing
Contract, which contains specifications with respect to required tools and
i nstruments, and an extract of an asset register listing tools and
instruments |ocated at Wafra on 31 July 1990 with an original purchase
price of SR 118,449 and a net value after depreciation of SR 13, 998.

253. The Panel finds that Shafco has presented credi ble evidence of
looting by Iragi forces at Wafra and that the tools and instrunents |isted
in the asset register correspond to those required by the Leasing Contract.
In addition the Panel finds, based on the opinion of its consultants, that
Shaf co has applied appropriate depreciation rates with respect to the tools
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and instrunments. The Panel therefore finds that Shafco has suffered a | oss
in the amount of the depreciated value of the tools and instruments at 2
August 1990.

254. Accordingly, the Panel recommends that conpensation in the United
States dollar equival ent anpbunt of SRl 13,998 be awarded with respect to
this |loss el ement.

E. Tyres

255. Shafco seeks conpensation in the amunt of SR 111,842 for |osses
with respect to tyres allegedly stolen by Iraqgi forces.

256. In support of this |oss el enent, Shafco has provided an invoice
showi ng that on 29 July 1990 it purchased tyres for which it was charged
the clai med anmount of SR 111, 842.

257. The Panel finds that Shafco has presented credi ble evidence of
looting by Iragi forces at Wafra and that the invoice provided is
sufficient evidence that the tyres were purchased. The Panel also finds
that, having been purchased on 29 July 1990, it is probable that the tyres
had not yet been used on 2 August 1990.

258. The Panel accordingly reconmends that compensation in the United
States dollar equival ent anpbunt of SR 111, 842 be awarded with respect to

this | oss el ement.

F. The Portables and their contents

259. Shafco seeks compensation in the amount of SR 148,669 for | osses
with respect to the Portables and SR 97,448 for |osses with respect to air
conditioning units and furnishings of the Portables. Shafco clains that
such items were either irrenediably damaged or |ooted by Iraqgi forces.
According to Shafco, the amounts cl ai med represent the replacenment costs of
the Portables and their contents on 2 August 1990.

260. In support of this |oss elenent, Shafco has provided certain invoices
relative to the purchase of the Portables and their contents, wtness
statements, certain photographs taken at Wafra after the end of Iraq’' s
occupation of Kuwait and an extract from an asset register of Shafco dated
as of 31 July 1990.

261. The Panel finds that, together, the invoices, the extract fromthe
asset register, the photographs and the w tness statenents provi ded by
Shaf co represent credible evidence of Shafco’'s ownership of the Portables
and their contents on 2 August 1990 and of the subsequent |ooting or
destruction of such itenms by Iraqi troops. The Panel therefore turns its
attention to Shafco’s valuation of the resulting |oss.
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1. The Portables

262. Shafco has calculated its claimed | oss with respect to the Portables
by adjusting the purchase price of the Portables, plus charges incurred
with respect to their installation, for inflation and depreciation to 2
August 1990. The Panel finds that this nmethodol ogy is appropriate. 1In
addition, the Panel finds that the original purchase price enployed by
Shafco is confirnmed by evidence provided to the Commi ssion and that the
claimed installation charges are reasonabl e.

263. However, the Panel believes that the 6.67 per cent annual inflation
rate empl oyed by Shafco in the determ nation of the replacenent val ue of
the Portables is overstated. After considering the opinion of its
consultants, the Panel finds that a 2.5 per cent annual inflation rate is
appropriate.

264. The Panel al so believes that the cunul ative 25 per cent depreciation
rate enpl oyed by Shafco in cal culating the repl acement cost of the
Portables is understated. After considering the opinion of its

consul tants, the Panel finds that a cunul ative depreciation rate of
approximately 34 per cent is appropriate.

265. Having recal cul ated Shafco’s clainmed |oss with respect to the

Port abl es based on the revised annual inflation rate and cunul ative

depreci ation rate, the Panel finds that Shafco suffered a | oss equal to SR
121,152 with respect to the Portables. Accordingly, the Panel reconmends
that compensation with respect to the Portables be awarded in the United
States dollar equival ent of that anount.

2. Contents of the Portables

266. In support of its claimwith respect to the contents of the

Port abl es, Shafco has provided an extract from an asset regi ster dated as
of 31 July 1990 and a bundl e of invoices. Because the invoices were not
translated fromthe Arabic and have otherw se proved to be illegible, the
Panel has relied on the asset register extract to determ ne the magnitude
of Shafco’s clainmed | oss.

267. The asset register confirms the purchase prices stated by Shafco in
its statenent of claimbut lists the contents as having a depreci ated net
value of SR 22,931 on 31 July 1990, substantially less than Shafco’s
claimed loss. It is apparent, therefore, that the depreciation rate

enpl oyed to calculate the depreciated net values stated in the asset

regi ster was consi derably higher than that used by Shafco in the
calculation of its claimed |oss.

268. Because Shafco has not provided an expl anati on and evi dence of why
the asset register depreciation rate should not be enployed to calcul ate
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its loss with respect to the contents of the portables, the Pane
recommends that conpensation in the United States dollar equival ent anount
of SR 22,931 be awarded.

G Financial obligations with respect to real property

269. Shafco seeks compensation in the amount of SRl 431,666 for | osses
with respect to financial obligations of Shafco. Pursuant to the Leasing
Contract, Shafco was required to build a workshop and other buildings (the
“Bui l dings”) at Wafra; the ownership of such Buildings was to pass to the
Joint Operations at the end of the termof the Leasing Contract. To

fi nance such construction, Shafco entered into a financing arrangenment (the
“Fi nancing Contract”) with Trans Arabi an

270. Shafco clainms that the Buildings were conpleted prior to lraq' s

i nvasi on of Kuwait. However, pursuant to the Leasing Contract these were
to become the property of the Joint Operations at the |atest at the end of
its term Accordingly, title to the Buildings passed to the Joint
Operations when the Leasing Contract was termnated as a result of lraq' s
unl awf ul invasion and occupati on of Kuwait. Shafco neverthel ess remai ned
responsi bl e for paynents under the Financing Contract.

271. In support of this |oss el enent Shafco has provided to the Conm ssion
the Fi nancing Contract and a paynment schedul e worksheet show ng paynents to
be made by Shafco under the Financing Contract. Shafco has al so provided
an agreement between Shafco and Trans Arabian, dated 21 August 1991, which
states that Shafco’s debt under the Financing Contract is rescheduled to an
unspecified date, and a certificate of Trans Arabian which states that, as
of 11 Cctober 1998, Shafco owed SR 1,110,004 under the Financing Contract.

272. The Panel finds that this documentati on shows that Trans Arabi an had
made a | oan of SR 1,480,000 to Shafco with respect to the Buildings and
that on 11 October 1998 Shafco still owed Trans Arabian a sum whi ch exceeds
the amount cl ai med by Shafco under this loss elenment. The Panel has

al ready found that, as a result of Iraq’s unlawful invasion and occupation
of Kuwait, Shafco was deprived of revenues fromthe Leasing Contract after
2 August 1990; it cannot, therefore, draw on such revenues to repay its
debt to Trans Arabian. The Panel has determ ned, with the assistance of
its consultants, that Shafco’s financial obligations with respect to the
Bui | di ngs were deducted fromrevenues fromthe Leasing Contract to

cal cul ate Shafco’s lost profits. It therefore finds that conpensation
recommended for this [ oss el ement would not duplicate any part of the
conmpensati on recommended with respect to Shafco’s lost profits.

273. The Panel accordingly finds that Shafco has suffered a | oss of at
| east SR 431,666 and recomrends that conpensation be awarded in the United
States dollar equival ent of that anount.
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H.  Recommended award

274. The recommendati ons of the Panel can be summari zed as foll ows:

Tabl e 10. Shafco recommended conpensation

Loss el enent Claim Recomendati on Recommendati on

(SR) (SR) (US$)
Loss of profit 12,157, 470 1,516, 668 404, 985
Machi nery 17, 850, 515 14, 027, 847 3,745,754
Spare parts 354, 569 0 0
Tools & instrunents 118, 449 13, 998 3,738
Tyres 111, 842 111, 842 29, 864
The Portables & their contents 246, 117 144, 083 38,473
Fi nanci al obligations 431, 666 431, 666 115, 265

with respect to real property
Tot al 31, 270, 628 16, 246, 104 4,338,079
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VII. CLAIM OF CAPE EAST LIM TED



S/ AC. 26/ 1999/ 13
Page 68

275. Cape East Limted (“Cape”), a corporation registered in the United

Ki ngdom is a specialist insulation and scaffolding contractor. Cape
states that at 2 August 1990 it had “recently” conpleted a contract for
Kuwai t National Petrol eum Corporation at M na Abdulla Refinery for piping
and thermal insulation work. 1In addition, Cape was active as a
subcontractor on a project in Basra, lragq. The net clains advanced by Cape
can be summarized as foll ows:

Table 11. Cape net clainms

Loss el enent Caim Caim Caim

(US$) (£ stg.) ( KD)

Loss of tangi ble property 759, 000 30, 246 10, 465
Evacuati on costs 19, 850

Total 2 759, 000 50, 096 10, 465

A. Loss of tangible property

1. Machinery and stocks

276. Cape states that it had machinery and stocks at a shipping termna

in Basra, lraq. Cape states that the nmachinery and stocks were left at
Basra as a result of Iraq s unlawful invasion and occupation of Kuwait and
were not subsequently recovered. In support of this aspect of the claim
Cape has provided a |ist of machinery and stocks with an ascri bed val ue of
£ stg. 30,246, which is the anpunt clained. Original purchase invoices are
provi ded as evi dence, and Cape states that these invoice amunts exceed the
amount cl ai med.

277. Cape was asked to explain why the invoices provided in support of the
claimfor machinery and stocks exceed the anobunt clainmed. |In response,
Cape points to an advance received fromthe main contractor. However,
Cape’s initial subm ssion noted that certain of the itenms in question had
been utilized. |Indeed, the supporting invoices were addressed to the main
contractor (for customs purposes), and they reflect the fact that the

| argest portion of this claimis for insulation materials. The Panel notes
that it has no information as to whether these insulation materials were

i ncorporated into the Basra project, or whether their ownership had passed
to the contractor.

278. Wth the assistance of its consultants, the Panel has identified one
i nvoi ce for machinery and equi pnent that the Panel is satisfied relates to
machi nery owned by Cape which woul d not have been incorporated into the
Basra project. That invoice is for Dh 29,500. Based on the advice of its
consultants, the Panel is satisfied that this equipnent woul d have retained
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a value of no less than 50 per cent of the invoice value, and accordingly
t he Panel recomrends an award of Dh 14,750. The bal ance of the claimfor
machi nery and stocks nmust fail on evidentiary grounds.

2. Scaf f ol di ng

279. Cape also clains for a large quantity of scaffolding held at Wafra,
Kuwai t. Cape states that this scaffol ding was abandoned at Wafra as a
result of Iraqg s unlawful invasion and occupation of Kuwait, and was
therefore not recovered. |In support of this claim Cape has provided a
statement indicating a claimfor 42,000 linear metres of scaffolding at
US$759, 000 Invoices are also provided for the scaffolding, although these
total only Dh 253,459. Cape states that the remai nder of the scaffolding
i nvoi ces were destroyed in Kuwait. Cape has al so provi ded docunents
related to its contract in Kuwait.

280. The Panel is satisfied fromthe evidence presented that there was a
gquantity of scaffolding on site, which was not recovered as a result of
Iraq’s unl awful invasion and occupation of Kuwait. Wth the assistance of
its consultants, the Panel has determ ned that the majority of the
scaffolding was in the range of 2.5 years old, and that the ngjority of the
value of the claimis for scaffolding boards. Based on the advice of its
consul tants, the Panel has determned that scaffol ding boards of this type
and in this location would have a maxi num useful |ife of approximtely 4
years. Accordingly, the Panel finds that the value of this loss is the
resi dual value of the scaffolding (for its remaining 1.5 years of usefu
life), applied only to the scaffolding for which invoices have been

provi ded, which anounts to Dh 95,047 Accordingly, the Panel reconmends
conpensation of the United States doll ar equival ent anount of Dh 95,047 for
this |loss el ement.

3. Apartnent contents

281. Cape clainms that it had personal property and docunentation | ocated

at its manager’s apartnent in Kuwait, which itens were not recovered as a

result of Iraqg s unlawful invasion and occupation of Kuwait. This persona
property included el ectroni c equi pnent such as a facsimle nmachine, and

various itenms of furniture. 1In support of this claimCape provides a |ist
of the mssing itens, prepared frominformation provided by the claimnt’s
Kuwai ti manager, with a total |isted value of KD 10,465. Cape states that

supporting invoices are unavail able as these docunments were destroyed in
Kuwai t .

282. The Panel notes that Cape has not provided any w tness statenent or
ot her docunentation in support of the list of apartnent contents, or the
ownership of the subject itens. The Panel has no prinmary or

cont enpor aneous docunentation fromwhich it can verify the fact of the |oss
or the amounts cl ai med. The Panel requested a statenment of the approximte
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age of the lost items, which was not provided by Cape. 1In the
ci rcunst ances, the Panel has been unable to quantify the value of this |oss
and accordingly recomrends no conpensation for this |oss el enment.

B. Evacuation costs

283. Finally, Cape clains its costs associated with the evacuati on of

“rel evant personnel”, which it describes as being 11 workers from Basra,
Iragq, and 1 manager plus his famly fromKuwait. Cape clainm £ stg. 19,850
for these costs, supported by various invoices and airline tickets issued
in other currencies.

284. One of the documents provided by Cape in support of this claimis a
debit note fromthe main contractor on the Basra project, indicating that
the contractor paid for the initial evacuation costs and charged these
costs back to Cape. As this debit note was accepted by Cape, in the anount
of US$37,819, the Panel finds that this is the anpbunt paid by Cape for the
evacuation of its personnel fromlraq and Kuwait. Accordingly, the Pane
recomends conpensation for this loss elenent in the anpbunt of US$37,819. %

C. Recommended award

285. The recommendati ons of the Panel can be summari zed as foll ows:

Table 12. Cape recommended conpensation

Loss el enent Claim Recommendation Recommendation
(Original (US$)
currenci es)
Loss of tangible property (US$) 759, 000 0 0
(£ stg.) 30, 246 0 0
( KD) 10, 465 0 0
( Dh) 109, 797 29, 909
Evacuati on costs (£ stg.) 19, 850 0
(US$) 37,819 37,819
Total s (US$) 759, 000 37,819 37,819
(£ stg.) 50, 096 0 0
( KD) 10, 465 0 0
( Dh) 109, 797 29,909

Total recomendation (US$) 67,728
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VIIl. CLA M5 OF HALLI BURTON CLAI MANTS



S/ AC. 26/ 1999/ 13
Page 72

A. Background

286. As discussed in paragraph 6, supra, the Halliburton C aimnts are
rel ated corporations that have advanced simlar clainms based on simlar
forms of proof, including simlar accounting records and policies. The
anounts cl ai med, net of interest and claimpreparation cost clains, are
summari zed as foll ows:

Table 13. Summary of Halliburton C ai nants’ cl ai ns

d ai mant Claimitem Caim
(US$)
Hal I'i burton Decline in operating incone 1,071, 000
Conpany Conpensation paid to others 383, 549
Sub-t ot al 1, 454,549
Hal |'i burton Conpensation paid to others 315, 613
CGeophysi cal Contract | osses 12,371, 975
Sub-t ot al 12, 687, 588
Hal |'i burton Contract | osses 3,990, 436

Loggi ng 23
Sub-t ot al 3, 990, 436
Qis Engineering Decline in operating incone 2,375, 000
Conpensation paid to others 609, 010
Contract | osses 2,011, 422
Loss of tangi ble property 367, 624
Bank accounts, securities and 346, 109

ot her intangi bl es
Sub-t ot al 5, 709, 165
Hal I'i burton Decline in operating incone 1, 708, 000
Limted % Conpensation paid to others 1, 026, 791
Loss of tangi ble property 8,887, 752
Bank accounts, securities and 138, 132
ot her intangi bl es

Sub-t ot al 11, 760, 675
Tot al 35, 602, 413

287. As at 2 August 1990 the Halliburton C ai mants provided a broad range
of services and products used in the exploration, devel opment and
production of oil and gas to energy sector clients throughout the Mddle
East .

288. More specifically, and as it relates to matters before the

Commi ssion, Halliburton Conpany provided well cementing, stinmulation and
wat er control services to custonmers in Saudi Arabia and in the Partitioned
Neutral Zone between Saudi Arabia and Kuwait. Halliburton Geophysica
Services, Inc. (“Halliburton Geophysical”) provided geophysical expertise
and equi pnent to custoners in Saudi Arabia and lIragq. Halliburton Logging
Services, Inc. (“Halliburton Logging”) provided well |ogging services and
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equi pnent, including well |ogging trucks, to the Arab Well Loggi ng Conpany
(“AWLCO’) of Irag. Ois Engineering Corporation (“Qtis Engi neering”)

provi ded well conpletion and reworking services and equi pnent to custoners
in Kuwait, Irag and Saudi Arabia.

289. Halliburton Limted operated in Kuwait providing a broad range of oi
field services through unincorporated divisions mrroring the specialized
Hal li burton Cl ai mants operating outside of Kuwait. So, for exanple,

Hal l'i burton Limted provided specialized services in Kuwait through its
“Hal I'i burton Loggi ng Services” and “Otis Engi neering” divisions.

290. As there is a significant simlarity anmong the | oss el ements advanced
by the Halliburton C ainmants, these clains will be presented together and

analysed in this report by |oss type.

B. Declines in operating incone

291. Three of the Halliburton Claimnts (Halliburton Conpany, Qis

Engi neering and Hal liburton Limted) advance clainms for overall declines in
operating inconme resulting fromlraq s unlawful invasion and occupation of
Kuwait. |In assessing these clainms, and the evidence filed in support of
these clainms, the Panel has referred to decision 9, which sets forth
certain methods for the valuation of |osses relating to i ncome-producing
property, and the Panel has carefully considered i ssues of causation and
mtigation.

1. Halliburton Conpany decline in operating incone

292. Prior to Irag’s unlawful invasion and occupation of Kuwait,

Hal I i burt on Conpany provi ded well cenenting, stinulation and water contro
services to the Saudi Arabian G| Conmpany (“Saudi Aranco”) and to the
Arabian G| Conmpany (“ACC’). These services were provided pursuant to
general services contracts on a service ticket basis, whereby the customner
woul d i ssue orders which would then be governed by the general services
contracts.

293. Halliburton Conpany clains that it suffered a decline in business
activity in Saudi Arabia and in the Partitioned Neutral Zone, after the

i nvasion of Kuwait, as a result of the build-up of mlitary forces and the
threat of an inmnent Iraqgi invasion of Saudi Arabia. Halliburton Conpany
al so clainms that business expenses in Saudi Arabia increased during the
occupation of Kuwait, and that productivity decreased as a result of

m ssil e attacks and concerns by enpl oyees for their personal safety.
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294. As a result, Halliburton Conpany clains that it suffered an operating
i ncomre decline of US$1, 071,000, conposed of both a decrease in revenue and
an increase in expenses. This figure was cal cul ated by conparing nonthly
revenue and operating income averages for the 6 nonth period ending in June
1990 with the nmonthly revenue and operating i ncome averages for the period
August 1990 to the end of March 1991

295. Wth the assistance of its consultants and the secretariat, the Pane
has conducted an extensive review of Halliburton Conpany’s claimthat it
suffered a decline in operating income. This review involved a detailed
anal ysis of Halliburton Conpany’s financial records, including its
management accounts both before and after Iraq s unlawful invasion and
occupation of Kuwait. The Panel also requested and reviewed Halliburton
Conpany’s service ticket register for the relevant period, and a sanple of
| arge supporting service tickets. Finally, the Panel reviewed the
underlying service ticket contracts as well as affidavits provided by the
Hal l'i burton Cl aimants outlining the effects of the invasion on their

busi nesses.

296. Based on the foregoing, the Panel is satisfied that Halliburton
Conpany did suffer a decline in operating income for the period August 1990
t hrough March 1991. The Panel quantifies this decline by conparing

Hal | i burton Conpany’s nonthly operating i ncone average for the 7 nonths
ending July 1990 with the nonthly operating i ncome actually achieved for
the period August 1990 to the end of March 1991. This leads to a tota
decline in operating incone for Halliburton Conpany of US$1, 051, 000, and

t he Panel recommends that this anpunt be awarded to Halliburton Conpany.

2. Ois Engineering decline in operating incone

297. Prior to Iraq’s unlawful invasion and occupation of Kuwait, Ois

Engi neeri ng provided well conpletion products and services to custoners in
Saudi Arabia, including the Saudi Arabian O Conpany (“Saudi Aranco”) and
the Arabian G| Conpany (“AOCC’). The majority of these services were

provi ded on a service ticket basis, whereby the custoner would issue orders
whi ch woul d then be governed by general services contracts .

298. Ois Engineering clainms that it suffered a decline in business
activity in Saudi Arabia and in the Partitioned Neutral Zone, after the

i nvasion of Kuwait, as a result of the buildup of mlitary forces and the
threat of an inmnent Iraqi invasion of Saudi Arabia. Ois Engineering
al so clainms that business expenses in Saudi Arabia increased during the
occupation of Kuwait, and that productivity decreased as a result of

m ssil e attacks and concerns by enpl oyees for their personal safety.

299. As aresult, Ois Engineering clains that it suffered an operating
i ncomre decline of US$2, 375,000, conposed of both a decrease in revenue and
an increase in expenses. This figure was cal cul ated by conparing nonthly
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revenue and operating income averages for the 6 nonth period ending in June
1990 with the nmonthly revenue and operating i ncome averages for the period
July 1990 to the end of February 1991

300. Wth the assistance of its consultants and the secretariat, the Pane
has conducted an extensive review of Ois Engineering's claimthat it
suffered a decline in operating income. This review involved a detailed
analysis of Otis Engineering' s financial records, including managenent
account summaries. Ois Engineering has advised the Panel that a nunber of
the source accounting documents (the expense statenents) for the managenent
account summaries are mssing pre-1992. The Panel also requested and
reviewed Ois Engineering’ s service ticket register for the rel evant
period, and a sanple of |arge supporting service tickets. Finally, the
Panel reviewed the underlying general services contracts as well as
affidavits provided by the Halliburton C aimnts outlining the effects of
Iraq’s unl awful invasion and occupation of Kuwait on their businesses.

301. The Panel was not able to verify fromthe records provided the fact
or anount of OQis Engineering s decline in operating income in Saud
Arabia. Specifically, the pre-1992 expense statenents of this claimant
could not be located. Further, the Panel’s consultants were only able to
match 67 per cent of the service tickets reviewed as against Ois

Engi neering’s own service ticket register. As the nmanagenent account
summari es are based at |east partially on expense statements which are

m ssing, and as the service ticket register could not be matched with a
sufficient degree of confidence with its primary docunments (the service
tickets thensel ves), the Panel has serious concerns about both the revenue
and expense aspects of Ois Engineering’s claimthat it suffered a decline
in operating income. As such, this elenent of the claimnust fail on

evi dentiary grounds.

302. As the Panel is not reconmending an overall award for a decline in
operating income for Ois Engineering, it is making a recomendati on for an
award to conpensate Otis Engineering for specific proved extraordinary
expenses that forned a part of that clainmed decline in operating incone
(see paras. 319-320, infra).

3. Halliburton Limted decline in operating incone

303. Halliburton Linmted has advanced a claimfor a decline in operating
income, in this case based on the conplete cessation of its business in
Kuwait during its occupation, in the amount of US$1, 708,000. Halliburton
Limted had also worked primarily on a service ticket basis for its
principal custoners KOC and the Joint Operations in the Partitioned Neutra
Zone between Kuwait and Saudi Arabia. As noted above, Halliburton Linmted
performed a wide range of oilfield service work in Kuwait, operating

t hr ough uni ncor porated divisions which mrrored the nore specialized

Hal | i burton conpani es which operated primarily outside Kuwait.
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304. The Halliburton Linmted claimfor |oss of operating incone was
cal cul ated by conparing, for each of its unincorporated divisions, the
revenue and operating incone figures for the 6 nmonth period endi ng June
1990 with the period starting August 1990 and endi ng when pre-invasion
profitability levels were again achi eved (between April and August 1991).

305. Wth the assistance of its consultants and the secretariat, the Pane
has conducted an extensive review of Halliburton Limted s claimbased on a
| oss of operating income. This review involved a detailed analysis of

Hal li burton Limted s financial records, including divisional managenent
accounts. The Panel also reviewed the contract docunments between

Hal liburton Limted and its customers KOC and the Joint Operations.

306. The Panel has quantified Halliburton Limted s |oss of operating
income as a result of Iragq s unlawful invasion and occupati on of Kuwait by
conmparing Halliburton Limted s nonthly operating i nconme average for the 7
mont hs ending July 1990 with the nonthly operating i ncone achi eved between
August 1990 and when divisional pre-invasion profitability |evels were
agai n achi eved (between April and August 1991). This leads to a tota
decline in operating incone for Halliburton Linited of US$965, 286, and the
Panel recommends that this anpunt be awarded to Halliburton Limted.

4, Causation and mitigation

307. The Panel has reconmmended awards for operating inconme declines for
Hal | i burton Conpany and Hal liburton Limted. In doing so, the Pane
specifically finds that these |l osses resulted directly fromlraq' s unl awf ul
i nvasi on and occupation of Kuwait. In the case of Halliburton Conpany,
this finding is based on a review of the underlying service tickets. This
review has satisfied the Panel that the declines in operating income
occurred in the Partitioned Neutral Zone and in nearby areas of Saud
Arabia directly affected by mlitary activities. In the case of

Hal l'i burton Limted, the decline in operating income was suffered in Kuwait
as a result of the conplete cessation of the claimnt’s business.

308. The Panel has also determ ned that the declines in operating income
suffered by Halliburton Company and Halliburton Limted do not sinply
represent work that was deferred as a result of lraq s unlawful invasion
and occupation of Kuwait; rather this work was | ost to these clai mants and
this loss led to a conpensabl e decline in operating incone.

309. The Panel has noted that both Halliburton Conpany and Halliburton
Limted quickly returned to pre-invasion profitability levels after the
i beration of Kuwait, and that they then earned profits significantly
exceeding the pre-invasion profit levels of those claimants.
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310. The Panel has not offset any of these post-liberation profits agai nst
the | osses suffered by Halliburton Conpany and Halliburton Limted because
the Panel has determ ned that these unusual profit |levels were earned as a
result of increased business activity associated with the reconstruction of
Kuwai t and the | arger than normal volunes of oil produced by Saudi Arabia
during this period of tinme and not of an increase in or a return in volune
or profitability of the pre-invasion core business activities of

Hal I i burton Conpany and Halliburton Limted in Kuwait and Saudi Arabi a;
rather, the post-Iliberation work undertaken by these claimants was
substantially different in type and quantity fromtheir pre-invasion
activities.

311. In coming to this conclusion, the Panel notes that the pre-invasion
activity of Halliburton Conpany and Halliburton Limted in these countries
was the routine provision of services associated with the orderly
production of oil in predictable quantities froma well established oi
field infrastructure

312. By contrast, the Panel finds that in the post-liberation period in
Kuwai t and Saudi Arabia there existed a unique and tenporary economc
opportunity to provide highly specialized oil field services and suppli es.
Hal | i burton Conpany and Hal liburton Limted (or their successors) sought
and obtai ned contracts arising fromthis econom c opportunity, as did many
oil field supply and service conpanies fromaround the world, including
conmpani es that had previously conducted little or no work in the Persian
@l f. The Panel has concluded that it would be incorrect to set-off
profits associated with the exploitation of this unique and tenporary
econom ¢ opportunity as agai nst | osses suffered during the occupation of
Kuwai t, as those |losses resulted froma decline in work of an essentially
different nature fromthe work undertaken by these claimants in the post-
i beration period.

313. In short, a reduction in any award to Halliburton Conpany and

Hal l'i burton Limted based on post-liberation profits would, on the specific
facts of those cases, be a finding that profits earned froman essentially

new enterprise providing new products and services to the Kuwaiti and Saud

Ar abi an markets shoul d be offset against |osses suffered in the claimnts’

traditional fields of work. The Panel notes that such a finding would not

be in keeping with traditional principles of mtigation.

314. The Panel specifically finds that its recommendati ons nust:

“ as far as possible, wi pe out all the consequences of the illega
act and re-establish the situation which would in all probability,
have existed if that act had not been conmtted.” #

In this case, the consequences of Iraq s unlawful invasion and occupation
of Kuwait on the Halliburton Claimnts would not be elimnated by a
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recommendati on which included a deduction fromthe clai mbased on revenue
earned in a purely collateral way, largely fromthe depl oynent of capita
not previously in the region, and in an essentially new enterprise. The
Panel al so specifically finds that the Halliburton Claimnts will not be
unjustly enriched by the Panel’s recommendati ons for the reasons outlined
above, and as the post-Iliberation incone was earned based on | arge vol unes
of work and not on unusual profit margins. 2 The Panel finds that this
income was in no way a windfall to the Halliburton clai mants.

C. Conpensation paid to others

315. Al of the Halliburton Claimants, with the exception of Halliburton
Loggi ng, claimthat they incurred additional payroll and rel ated expenses
as a result of Iraq s unlawful invasion and occupation of Kuwait. More
specifically, these Halliburton claimnts state that they paid “Scud
bonuses” and hardship pay to their enployees throughout the region of the
conflict, and that they incurred additional airfares, travel expenses for
evacuat ed enpl oyees and other costs. These Halliburton claimnts state
that these paynents and hardshi p expenses were necessary to conpensate
their enpl oyees for the increased hazards of working in a war zone. Each
of these claims will be considered in turn

1. Halliburton Conpany - conpensation paid to others

316. Halliburton Conpany clains that it paid to its enpl oyees US$383, 549
in war zone paynents and for temporary living arrangenents and travel, al
as a result of Iraqg’ s unlawful invasion and occupation of Kuwait. This
claimis supported by a significant volunme of payroll information, and by
an external audit of Halliburton Conpany’s extraordi nary expenses.

317. In response to a request fromthe secretariat, Halliburton Conpany
has confirmed that these extraordi nary expenses were in fact charged as
expenses agai nst the earnings of this claimant. Accordingly, these
expenses reduced Halliburton Conpany’s actual nmonthly profit, and increased
Hal I i burton Conpany’s claimfor a decline in operating income. The Panel
has recommended that the claimant be conpensated for this decline in
operating inconme (see para. 296, supra). Accordingly, the Panel recomends
no conpensation for Halliburton Conpany’ s war zone payments and rel ated
costs, as an award for this elenment of the claimwuld result in over-
conmpensation to this clai mant.

2. Halliburton Geophysical - conpensation paid to others

318. Halliburton Geophysical clains that it paid to its enpl oyees

US$315, 613 in war zone paynents as a result of Iraq' s unlawful invasion and
occupation of Kuwait. This claimis supported by a significant vol une of
payrol |l information and reconciliation schedules, fromwhich the Panel was
able to verify this expenditure. The Panel accordingly finds that the
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cl ai mant has proved extraordi nary expenses of US$315, 613, and that these
expenses are conpensable as they resulted directly fromlraq s unl aw ul

i nvasi on and occupation of Kuwait. The Panel accordingly recomends an
award of US$315,613 to Halliburton Geophysi cal

3. Ois Engineering - conpensation paid to others

319. Ois Engineering clainms that it paid to its enpl oyees US$513,260 in
war zone paynments, and for tenporary living arrangenents and travel, all as
a result of Iraqg s unlawful invasion and occupation of Kuwait. The Pane
has reviewed a significant volune of supporting payroll information, and an
external audit report dealing with these extraordi nary expenses, which
report concludes that is Engineering incurred US$369, 463 in extraordinary
war zone paynments, tenporary living and travel expenses. The Panel finds
that these extraordinary expenses were caused directly by the Iraq

i nvasi on and occupation of Kuwait, and recommends an award of US$369, 463
based on the external audit of this elenent of the claim

320. In addition, Ois Engineering states that it paid conpensation to its
enpl oyees in Kuwait for belongings either |ooted or destroyed by Iraq
forces. Qis Engineering clains US$95, 750 for this loss element. 1In

support of its claim Qis Engineering provided copies of the cheques it
issued to its enployees. The Panel finds that this portion of the claim
has been proved and is conpensable in full, and accordingly recomends an
award of US$95, 750.

4. Halliburton Limted - conpensation paid to others

321. Halliburton Limted claims that it paid to its enpl oyees US$474, 771
in war zone paynents, and for tenporary living arrangements and travel, al
as a result of Iraqg’ s unlawful invasion and occupation of Kuwait. This
claimis not supported by primary and contenporaneous accounting or payment
docunent ati on, which should be available to the claimant. The Panel notes
that these paynents were generated from outside Kuwait, and the supporting
docunents were not therefore destroyed or lost as a result of the Iraq

i nvasi on and occupation of Kuwait. Halliburton Limted states that its
primary supporting docunentation was lost. In any event, the Panel finds
that this element of the claimis not adequately supported by

cont enpor aneous docunentation. Accordingly, Halliburton Limted s claim
for war zone paynents must fail on evidentiary grounds, and the Pane
recommends no conpensation for this | oss el enent.

322. In addition, Halliburton Limted states that it paid conpensation to
its enployees in Kuwait for belongings either |ooted or destroyed by Iraq
forces. Halliburton Limted claims US$552,020 for this loss element. In

support of its claimHalliburton Limted provided to the Comm ssion
accounting records with respect to its paynments to enpl oyees, along with
i nventories of |ost belongings. The Panel finds that Halliburton Limted
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has proved that these extraordi nary expenses were incurred by it as a
result of Iraq s unlawful invasion and occupation of Kuwait. The Panel is
satisfied that paynment to Halliburton Limted for this claimw Il not
result in over-conpensation notw thstanding the fact that the Panel has
recommended conpensation to Halliburton Limted for an overall decline in
operating incone (see paras. 303-306, supra). Halliburton Limted has
satisfied the Panel that these extraordi nary expenses were charged to a
speci al M ddl e East contingency reserve fund, and are accordingly not
reflected in the operating income statenents that formthe basis of the
claimfor a decline in operating income. Accordingly the Panel finds this
portion of the claimto be conmpensable in full, and recommends an award of
US$552, 020.

D. Contract | osses

323. Halliburton Geophysical, Halliburton Logging and Otis Engi neering al
advance clains for specific contract |osses arising fromlraqg s unlaw ul
i nvasi on and occupation of Kuwait.

1. Halliburton Geophysical contract |osses

(a) Seismic Agreenment - supply of equi pnent

324. Halliburton Geophysical entered into a contract for the provision of
equi pnent and services (the “Seismc Agreement”) with Irag G| Exploration
Conmpany (“1OEC’) in Novenber 1989. Pursuant to the Seism c Agreement,

Hal | i burton Geophysical agreed to supply the vehicles, equipment,
accessories, spare parts and software packages necessary for the 10EC to
conduct three dinmensional seismc surveys for oil exploration purposes.
The obligation to supply spare parts was for a period of 2 years after the
term nation of Halliburton Geophysical’s field operations obligations.

325. The Sei sm c Agreenent included a financing arrangenment which
governed the terns of payment. The financing agreenent required 10EC to
make a substantial down payment, and to open a letter of credit for the
paynment of the balance in three equal sem -annual instal ments comenci ng on
20 Novenber 1991 and endi ng on 20 November 1992. | OEC nade the necessary
down paynent, and Hal li burton Geophysical clainms an outstandi ng bal ance of
US$9, 916,858. As the letter of credit was issued by the Central Bank of
Irag and was unconfirnmed, Halliburton Geophysical clains that this bal ance
was unpaid as a result of Iraq’ s unlawful invasion and occupation of

Kuwai t .

326. The Panel’s first task is to determ ne whether the unpaid bal ance
under the Seismic Agreement is within the jurisdiction of the Comm ssion
Because the Seismic Agreement is a contractual obligation created prior to
Iraq’s unl awful invasion and occupation of Kuwait, the Panel nust
determine, as a threshold matter, (1) whether the claimis a debt or an
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obligation of Irag and (2) whether it falls within the nmeaning of the
“arising prior to 2 August 1990" limtation inposed by paragraph 16 of
Security Council resolution 687 (1991).

327. The Panel finds that the anpunts outstanding fromIlOEC to Halliburton
Ceophysical are debts of Irag within the neaning of Security Counci
resol uti on 687 (1991).

328. The Panel has carefully exam ned the Seismnm c Agreenent, the financing
agreenent, and the letter of credit documentation. The Panel finds that

Hal i burton Geophysical undertook a single indivisible contractua
obligation to provide a defined package of equi pnment and accessories, and
that there was no provision for partial paynment based on any partia
performance by Halliburton. On the contrary, |10OEC s payment obligation
(apart fromthe down paynent) arose only on delivery of the conplete
package of equi prment and accessories.

329. The Panel further finds that Halliburton Geophysical shipped the
subj ect equi prment and accessories in nunerous |lots starting in March 1990
and ending on 30 July 1990. The Panel nust determnm ne when the debt for
these shi pnents arose, and specifically whether the debt arose prior to 2
August 1990, as discussed in section Il.C., supra.

330. As Halliburton Geophysical undertook a single indivisible contractua
obligation, with no provision for paynment for anything | ess than delivery

of the conpl ete package, the Panel finds that Halliburton Geophysical did
not performits contractual obligations until the |ast shipnent was

made. % Accordingly, and as the |last shipnent was made (by air) on 30 July
1990, the Panel finds that |1 OEC' s debt arose after 2 August 1990 within the
meani ng of Security Council resolution 687 (1991). As a result, this claim
is within the jurisdiction of the Conm ssion

331. The Panel further finds that IOEC failed to pay the bal ance due under
the Seismc Agreenent, in the anmount of US$9, 916,858, as a direct result of
Irag’s unlawful invasion and occupation of Kuwait.

332. As noted by Halliburton Geophysical, the Panel finds that it is
appropriate to deduct fromthis claimthe anbunt of US$103,870 as a credit
to OEC for a shipnment of cables that was not delivered. Accordingly, the
Panel recommends an award for this |oss elenent in the amunt of

US$9, 812, 988.

333. Halliburton Geophysical clainms that it suffered other |osses rel ated
to the Seismc Agreenent as a result of Iraq s unlawful invasion and
occupation of Kuwait. Specifically, Halliburton Geophysical clainms that it
pre-pai d freight and shipping charges in the anbunt of US$648,927 as an
accommodation to OEC. The Panel finds that these paynents were nade by
Hal | i burton Geophysical, and were due to be repaid by 1 OEC on the sane
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terms as the anounts due for equi pment and services, that is in 3 equa
sem -annual instal ments comenci ng on 20 Novenber 1991 and endi ng on 20
Novenber 1992. As such, and for the sane reasons that the Panel has
recommended an award for the outstandi ng bal ance for equi prent and
services, the Panel also recommends an award of US$648,927 for these pre-
pai d freight and shipping costs.

334. In summary, the Panel recommends conpensation to Halliburton
Ceophysi cal for |osses under the Seism c Agreenment, with respect to the

supply of equipment, in the ambunt of US$10, 461, 915.

(b) Seismic Agreenent - field training

335. Further, the Seismc Agreenent called for Halliburton Geophysical to
provide field training in the use of seismc equipment for six nonths, and
Hal | i burton Geophysical clains | osses of US$1, 613,333 for this item The
Panel finds that Halliburton Geophysical nobilized its personnel to fulfill
this contractual obligation in June 1990, and the Panel further finds that
Hal | i burt on Ceophysical’s personnel continued to work after Iraq s unl awf ul
i nvasi on and occupation of Kuwait under threat fromlraqi forces, and that
t hese enpl oyees were prohibited fromleaving Iraq until the training was
conpl et ed

336. The field training portion of the Seism c Agreenent called for six
nmont hl y payments of US$201, 667, and for six nonthly paynments of the Iraq

Di nar equi val ent of US$201, 667. Halliburton Geophysical received no United
States dollar payments, and only four paynents for the lraqi dinar

equi val ent of US$201, 667 each. Accordingly, the Panel finds that

Hal | i burton Geophysical is entitled to an award of US$1, 209, 999, for the
United States dollar paynments. The Panel notes that at all relevant tines
the Iragi dinar was non-transferabl e and non-exchangeable. # The Panel
further notes that Halliburton Geophysical incurred Iraqgi dinar expenses in
order to satisfy its obligations under the Seisnm c Agreenent. The Pane
notes that Halliburton Geophysical has provided no evidence to the
Commission that it incurred Iraqgi dinar expenses in excess of the Iraq

di nar paynents it actually received fromIOEC. |In the circunstances, and
because the Iraqi dinar was non-transferabl e and non-exchangeabl e,

Hal | i burton Geophysical has not proved any loss arising fromICEC s failure
to make two Iraqgi dinar paynents under the Seism c Agreenent for field
training.

337. In summary, the Panel recommends an award of US$1, 209,999 to
Hal I i burt on CGeophysical for the failure of IOEC to make United States
dol I ar paynments for field training under the Seisnmc Agreenent.
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(c) Seismic Agreenent - one-tine noving/training fees

338. Further, the Seismc Agreenent provided for a one-tinme noving fee to
cover adm nistrative and travel costs, in the anpunt of US$91, 000, which
was not paid, and a one-tine training fee of US$129, 000, which was al so not
paid. This training fee was for technical training, and was separate from
the field training discussed above. Both the noving fee and the training
fee were to be paid after the handover of the equipment to I OEC, at the
conclusion of the training period. The Panel finds that these fees were
not paid as a direct result of lraq s unlawful invasion and occupation of
Kuwai t, and that they are conpensable. Accordingly, the Panel reconmends
conpensation in the total amunt of US$220,000 for these itens.

(d) Seismic Agreenent - |loss of profits

339. Finally, Halliburton CGeophysical clains for lost profits based on the
antici pated sale of spare parts under the Seismc Agreenent for the 2 year
contract period. Halliburton clainms US$76, 727 based on actual performance
under a “conparable” contract with another custonmer in Oran. The Pane
notes that there is no past sales history with | OEC which can be used to
value a loss of profits claim The Panel notes as well that Halliburton
Ceophysi cal has conpared sales for 2.5 years in Oman with a contractua
obligation to supply spare parts for 2 years in the case of IOEC. The
Panel al so notes that the Orani contract was substantially |arger than the
| CEC project. The Panel finds that Halliburton Geophysical has not proved
the volune of spare parts that woul d have been supplied to I OEC, or the
margin of profit that it would have earned on that volunme. As such, this
| oss of profits claimis too specul ative to be conpensabl e, and the Pane
recommends accordingly that no conpensati on be awarded for this |oss

el enent .

2. Halliburton Logging contract |osses

(a) Pur chase Agreenent - new equi pnent

340. On 9 January 1990, Halliburton Logging signed a Purchase Agreenent
with AW.CO pursuant to which it agreed to supply two well [ ogging trucks
and spare parts. Sone prepai d goods were shipped under this agreenent,

| eavi ng unpaid freight charges of US$25,294. Halliburton Logging clains
that the majority of the equi pment under this agreement was not shipped as
at 2 August 1990, and that this equi pment was then largely resold. For the
goods that were resold, Halliburton Logging clainms its |loss of profit on
the AWLCO sale, on the theory that but for Iraq’ s unlawful invasion and
occupation of Kuwait it would have had both sales. For the goods that were
not resold, Halliburton Logging clains its cost of production plus its |oss
of profit on the AWLCO sale. In both cases, the loss of profits is
cal cul ated based on an estimated profit margin of 47 per cent. On these
bases, Halliburton clains a |oss of profit under the Purchase Agreenent of
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US$1, 305, 215. The Panel notes that this figure is based on a cal cul ation
that starts with the original contract price, and provi des appropriate
credits for various paynments received.

341. The Panel has exam ned the Purchase Agreenent with AW.CO the

rel evant shi ppi ng docunents, and Halliburton Loggi ng’s nmanagenent accounts.
The Panel finds that Halliburton Logging suffered a | oss under the Purchase
Agreenent as a result of the unlawful invasion and occupation of Kuwait,
and that its method for calculating that loss is generally acceptable. The
Panel finds support for an overall 47 per cent profit margin in Halliburton
Loggi ng’ s management accounts. However, the evidence does not support the
application of that margin to this particular contract loss. Wth the
assistance of its consultants, and froma review of this claimnt’s
accounting records, the Panel has determ ned that Halliburton Logging s
margin on this contract would not have been | ess than 20 per cent. On that
basi s, and otherw se using the same nethod for calculating the | oss as used
by Hal liburton Loggi ng, the Panel has valued this | oss at US$353,148. In
addition, the Panel agrees that Halliburton Loggi ng should be conpensated
for the US$25,294 in unpaid frei ght charges.

342. In summary, the Panel recomends conpensation in the amunt of
US$353, 148 for | osses suffered by Halliburton Loggi ng under the Purchase
Agreenent, plus US$25,294 in unpaid freight charges.

(b) Contract - used equi prment

343. On 10 Novenber 1989 Hal li burton Loggi ng signed a contract for the
sal e of used | oggi ng equi pment, plus parts and assistance, with AWCO

Hal | i burton Logging clainms that the majority of this used equi pnent was
shi pped, and that the unshipped equi pnent was resold. Halliburton Loggi ng
clainms for its loss of profit on the unshi pped equi prent, in the anount of
US$4, 523, again on the theory that but for Iraq s unlawful invasion and
occupation of Kuwait it would have had both sales. While AWCO did nake a
down paynent for the used equi pnment, and additional paynents for extras,
Hal I'i burton Logging clainms for the unpaid bal ance owi ng on equi prment

shi pped prior to the invasion, in the amunt of US$508, 205.

344. The Panel has exam ned the contract for the sale of used | ogging

equi pnrent, as amended, and the shipping docunents. |In addition, the Pane
revi ewed bank transfers with respect to the paynents made by AW.CO.  The
Panel finds that Halliburton Logging suffered | osses under the contract for
the sal e of used |ogging equi pment as a result of the unlawful invasion and
occupation of Kuwait.

345. Specifically, Halliburton Logging |lost the profit it would have
earned on the unshi pped equi prent. Halliburton Loggi ng has cal cul ated t hat
| oss based on an anticipated margin of 47 per cent. As noted above, the
Panel finds support for an overall 47 per cent profit margin in Halliburton
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Loggi ng’ s management accounts. However, the evidence does not support the
application of that margin to this particular contract loss. Wth the
assistance of its consultants, and noting that refurbished used equi pnent
often obtains a somewhat higher margin than new equi pment in the oil field
supply sector, and froma review of this claimant’s accounting records, the
Panel has determ ned that Halliburton Logging’ s margin on this contract
woul d not have been | ess than 25 per cent. On that basis, the Panel has
valued this | oss at US$2, 405.

346. In addition, the Panel finds that Halliburton Logging suffered a | oss
of the unpaid bal ance on the used equi pnent that it shipped to AWCO  For
this portion of the claim the Panel’s first task is to determ ne whet her
the loss is within the jurisdiction of the Comm ssion. Because the

shi pment of used equi pnment arose froma contractual obligation created
prior to Iraq’ s unlawful invasion and occupati on of Kuwait, the Panel nust
determine, as a threshold matter, (1) whether the claimis a debt or an
obligation of Irag and (2) whether it falls within the nmeani ng of the
“arising prior to 2 August 1990" limtation inposed by paragraph 16 of
Security Council resolution 687 (1991).

347. The Panel finds that the unpaid bal ance for the used equipnment is a
debt of Irag within the nmeaning of Security Council resolution 687 (1991).

348. The Panel further finds that Halliburton Loggi ng shipped the used
equi pnent in multiple instal nents both before and after 2 May 1990. The
Panel must determ ne when the debt for these shipnents arose, and
specifically whether the debt arose prior to 2 August 1990, as discussed in
section Il1.C., supra.

349. The Panel finds that Halliburton Loggi ng undertook a single

i ndi vi si bl e contractual obligation to provide a defined package of

equi pnent and accessories, and that there was no provision for partia
paynment of the bal ance based on any partial performance by Halliburton
Logging. On the contrary, AWCO s final paynent obligation arose only on
delivery of the conpl ete package of used equi prment.

350. As Halliburton Loggi ng undertook a single indivisible contractua
obligation, with no provision for paynent of the final anmpunt for anything

| ess than the conpl ete package, the Panel finds that Halliburton Loggi ng
could not have performed its contractual obligation until the |ast shipment
was made. 2° Accordingly, and as Halliburton Loggi ng nade shipnents after 2
May 1990, and as the conpletion of the contract by Halliburton Loggi ng was
rendered i mpossible by Iragq’ s unlawful invasion and occupation of Kuwait,
the Panel finds that AWLCO s debt arose after 2 August 1990 within the
meani ng of Security Council resolution 687 (1991). As a result, this claim
is within the jurisdiction of the Conm ssion
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351. The Panel further finds that AWLCO failed to pay the bal ance due, in
t he amount of US$508, 205.00, as a direct result of lraq s unlawful invasion
and occupation of Kuwait.

352. As a result, the Panel reconmends conpensation to Halliburton Logging
for loss of profit on unshipped used equi pment in the amount of US$2, 405.
The Panel further reconmends conpensation to Halliburton Logging for the
unpai d bal ance on used equi pnment shipped to AWL.CO i n the amount of

US$508, 205.

(c) Techni cal support contract

353. On 19 September 1982, Halliburton Loggi ng signed a technical support
contract with AWLCO, with a termof 10 years. Under this contract

Hal I i burton Loggi ng provided a technical adviser in Iraq. Halliburton
Logging clainms that this technical adviser left Iraqg as a result of its
unl awf ul invasion and occupation of Kuwait, with 25 nonths |eft under the
techni cal support agreement. Halliburton Logging clainms its |oss of
profits under this agreement in the amount of US$101, 625.

354. The Panel has reviewed the technical support contract, and the Pane
requested and reviewed details of the costs of Halliburton Logging for
supplying this technical adviser. The Panel is satisfied that Halliburton
Loggi ng | ost US$3, 565 per nonth in net profit, for the remaining 25 nonths
of the contract, because of Iraq s unlawful invasion and occupation of
Kuwait. Accordingly, the Panel recomends conpensation of US$89, 125. This
figure differs fromthe clai manount by US$500 per nonth for the bal ance of
the contract, as the evidence shows that Halliburton Logging s nonthly
charge-out rate to AW.CO was overstated in the claimby that anount. The
di screpancy relates to a nonthly payment of Iraqi dinar agreed by the
parties, which was intended purely to cover |ocal expenses. As these |loca
expenses were not incurred, the Panel has disregarded the Iraqi dinar
anounts in assessing the loss of profits claim

(d) Spare parts - accounts receivable

355. Halliburton Logging also clainms | osses arising fromits obligation to
supply spare parts to AW.CO under the agreements described above, and
pursuant to a 1982 agreenent under which Halliburton Logging was conm tted
to supply spare parts and related materials needed to nmintain and update
the customer’s | oggi ng equi pment for 10 years.

356. In practice, spare parts were supplied by Halliburton Logging to
AW.CO on a service ticket basis as required by the customer. This
contrasts with Halliburton Logging s sale of used equi pment (see paras.
343-352, supra); in the case of spare parts, Halliburton Loggi ng undert ook
numer ous contractual obligations with nunerous payment dates. In the case
of the used equipment, Halliburton Loggi ng undertook a single indivisible
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contractual obligation with the expectation of receiving final paynment on
conpletion of its performance obligation.

357. Halliburton Logging clains unpaid accounts receivable for spare parts
in the anobunt of US$219, 146.

358. The Panel’s first task is to determ ne whether the unpaid accounts
receivable are within the jurisdiction of the Comm ssion. Because these
accounts receivable arose froma contractual obligation created prior to
Iraq’s unl awful invasion and occupation of Kuwait, the Panel nust
determine, as a threshold matter, (1) whether the claimis a debt or an
obligation of Irag and (2) whether it falls within the nmeani ng of the
“arising prior to 2 August 1990” limtation inposed by paragraph 16 of
Security Council resolution 687 (1991).

359. The Panel finds that the accounts receivable for spare parts which
were unpaid by AWLCO are a debt of Iraq within the nmeaning of Security
Council resolution 687 (1991).

360. Next, the Panel nust determ ne when this debt arose, and specifically
whet her the debt arose prior to 2 August 1990, as discussed in section
I1.C., supra.

361. The Panel finds that Halliburton Loggi ng nade 11 shipments of spare
parts to AWLCO after 2 May 1990. The Panel finds that these 11 shipnents,
worth US$106, 079, represent performance by Halliburton Logging creating a
debt or obligation of Irag that arose after 2 August 1990 within the
meani ng of paragraph 16 of Security Council resolution 687 (1991). As a
result, the claimbased on these 11 shipnents, for a total amount of
US$106, 079, is within the jurisdiction of the Conm ssion. In comng to
thi s decision, the Panel has disregarded three supporting invoices, for a
total amount of US$25,803, which are not for spare parts and therefore do
not relate to this |oss el enent.

362. The Panel further finds that AWLCO failed to pay for these 11
shiprments, in the total amount of US$106, 079, as a direct result of lraq s
unl awf ul invasion and occupation of Kuwait.

363. The Panel finds that the bal ance clainmed by Halliburton Logging for
spare parts shipped to AWCO, in the anpbunt of US$87,264, relates to

mul tiple shipnents made prior to 2 May 1990. The Panel finds that these
shi pments, worth US$87, 264, represent performance by Halliburton Logging
creating a debt or obligation of Irag that arose prior to 2 August 1990
wi thin the neani ng of paragraph 16 of Security Council resolution 687
(1991). As a result, the claimbased on these shipnments is outside the
jurisdiction of the Comm ssion
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364. As a result, the Panel reconmends conpensation to Halliburton Logging
for accounts receivable for spare parts in the anount of US$106,079. The
remai nder of Halliburton Logging’ s claimfor accounts receivable for spare
parts is outside the jurisdiction of the Comm ssion

(e) Spare parts - outstanding orders

365. Halliburton Logging also clains that it had manufactured but not yet
shi pped certain spare parts that could not be resold, and so Halliburton
Loggi ng seeks the full purchase price of these parts in the amunt of
US$17,896. For spare parts that were ordered but not shipped, and which
wer e subsequently resold, Halliburton Logging clains its loss of profit on
the AWLCO orders in the anpunt of US$408,532 again on the basis that but
for Iraq’ s unlawful invasion and occupation of Kuwait it would have had
both sal es.

366. The Panel has reviewed the underlying purchase orders and quotations
with respect to these spare parts. The Panel is satisfied fromthese

pri mary docunments that Halliburton Logging had orders and quotations

total ling US$945, 550 outstanding at the time, including the orders that

Hal I i burton Logging clainms it was unable to resell. Fromthis amount the
Panel has subtracted quotations with a value of US$73, 203, as these were
guot ations that had not advanced to the purchase order state. The Pane

has further excluded US$60, 655 in “stale” orders, where the Panel is not
satisfied that the orders were still active because of the Iength of tine
that had el apsed. This |eaves a total volune of current orders, where the
spare parts were manufactured but not shipped, of US$811, 692. Halliburton
Loggi ng seeks conpensati on based on a profit margin of 47 per cent. The
Panel has noted above that this margin is supported by Halliburton

Loggi ng’ s financial records, and on the advice of its expert consultants,
the Panel is satisfied that this was the margin that woul d have been earned
on spare parts sales to AW.CO at the relevant time. As such, the Pane

val ues this |loss el enment at US$381,495. In neking this finding, the Pane
accepts that Halliburton Loggi ng woul d have had both the sales to AW.CO and
t he subsequent resales, were it not for Iraq’ s unlawful invasion and
occupation of Kuwait. The Panel is not prepared to recomend an award in
excess of this profit margin for the orders that Halliburton Loggi ng clains
it was unable to resell, as Halliburton Loggi ng has not proved that it was
unable to resell the subject orders.

(f) Spare parts - loss of profits

367. Finally, Halliburton Logging clains US$1, 400,000 for loss of profits
on the basis that Iraqg’s unlawful invasion and occupation of Kuwait
prevented it fromcontinuing with its service ticket supply of spare parts
to AWLCO. In support of this loss element, Halliburton Loggi ng has

provi ded to the Commi ssion an affidavit with respect to anticipated sales
vol unes and profit margins. The Panel finds that this |oss el enent of the
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claimis not proved. Specifically, Halliburton Loggi ng has not provided
evi dence sufficient to establish the anticipated volunme of sales or the
anticipated future profit margin

368. Accordingly, the Panel recomrends no conpensation for Halliburton
Logging’s claimfor loss of profits on its anticipated spare parts sale.

3. Ois Engineering contract | osses

369. Prior to 2 August 1990, Ois Engineering sold specialized equi pnent
in Kuwait through the Gas and G| Field Service Conpany (“GOFSCO), its
agent in Kuwait. Ois Engineering also sold directly to the Iraqi Nationa
G| Company (“INOCC’) on a service ticket basis. Ois Engineering clains
that it lost profits on sales to GOFSCO and to INOC as a result of Iraq' s
unl awf ul invasion and occupation of Kuwait.

370. More specifically, Ois Engineering clains the full sales price for
undel i vered equi pnent ordered by GOFSCO and | NOC, and specially

manuf actured for those custoners, in the ampunt of US$579,271. Qs

Engi neering clainms that it was unable to resell this equipnment, and so the
full sale price is the proper measure of the loss. In support of this
claim Qis Engineering has provided to the Comm ssion the underlying
purchase orders, as well as an affidavit froma responsi bl e enpl oyee
attesting to the specially manufactured nature of these goods.

371. The Panel specifically requested that Ois Engi neering provide
docunent ary evi dence that this equi pment was manufactured, and
docunent ati on denonstrating all of the claimant’s efforts to mtigate its

| osses by reselling. Qis Engineering has not provided docunentary

evi dence responsive to these requests, and accordingly the Panel finds that
this elenment of the claimmust fail on evidentiary grounds.

372. In addition, Ois Engineering clainms |lost profits on an order placed
by 1 NOC for special equipnment that had not yet been manufactured in the
amount of US$621,847. This order was subject to a letter of credit being
pl aced by INOC for the purchase price. Ois Engineering has provided the
Commi ssion with the quotation and purchase order, and with an affidavit
froma responsi bl e enpl oyee outlining the costs and expected profits
associated with this order.

373. The Panel has reviewed the docunents supporting this [ oss el ement and
has noted that the underlying quotation was in My 1989, and was confirmed
by telex in March 1990. However, the required letter of credit does not
appear to ever have been posted by INOC. The Panel is not satisfied that
the cancellation of this order was a direct result of Iraqg s unlaw ul

i nvasi on and occupation of Kuwait; rather it appears that this order did
not proceed because of the custoner’'s failure to provide a letter of credit
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in the nonths following March 1990. Accordingly the Panel recomrends no
conpensation for this |oss el enent.

374. Ois Engineering clainms also for contract |osses with respect to two
Kuwai ti orders for equiprment that were affected by Iraq’s unl awful invasion
and occupation of Kuwait. Specifically, GOFSCO had placed an order for

equi pment with a val ue of US$423,526. This order was del ayed, and was not
conpleted until 23 March 1992. Ois Engineering clainms US$36, 705 for the
delay in completion of this order.

375. The Panel notes that the claimw th respect to this delayed order is
essentially an interest claim which has been cal culated by reference to
prevailing interest rates. The Panel notes that Ois Engineering has not
provi ded any evidence that it incurred additional financing costs as a
result of the delay in receipt of these profits, or that the proposed rate
of interest corresponds to this claimant’s actual financing costs. As
such, this elenent of the claimnust fail on evidentiary grounds. The
Panel makes no findings on whether is’ interest claimwould have been
conpensable if it had been adequately proven.

376. Finally, Ois Engineering states that it had won a bid to supply
subsurface safety equipnment to the Kuwaiti Mnistry of G 1l, which order was
cancelled as a result of Iraq s unlawful invasion and occupation of Kuwait.
Qis Engineering clainms |loss of profits on this lost contract in the anount
of US$773,599. In support of this claimthe claimant has provided the
tender docunents relevant to Qtis Engineering’ s bid, an affidavit froma
responsi bl e enpl oyee of the claimnt stating that this bid was accepted,
and an internal profit calculation sheet. The Panel finds based on the

evi dence presented that this bid had not proceeded to the point where a
firmcontractual commtnment was in place. Accordingly, this element of the
cl ai m cannot succeed as the loss clainmed is specul ative.

377. In summary, the Panel recomends no conpensation for Qs
Engi neering' s contract |oss clains.

E. Loss of tangible property

378. Halliburton Limted and Otis Engi neering both maintained offices and
operations centres in Kuwait prior to 2 August 1990, and they both claim
for loss of tangible property which they say was destroyed or | ooted by
Iragi forces.

1. Halliburton Linmted |oss of tangible property

379. More specifically, Halliburton Limted clainms US$7,549,987 for the

| oss of “alnobst all” its depreciable assets in Kuwait, such as trucks,
punps and m scel | aneous equi pment destroyed or |looted as a result of lraq' s
unl awf ul invasion and occupation of Kuwait. Halliburton Limted quantified
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this claimby reference to its actual replacenent cost, as Halliburton
Lim ted brought new equi pment into Kuwait after the occupation of that
country ended. Accordingly, Halliburton Limted clains that this figure,
which is the net book value of the replacenent assets, represents the
depreci ated repl acement value of its |ost depreciable assets. |In support
of this claimHalliburton Limted initially provided copies of its post
liberation fixed asset regi ster show ng repl acenent assets only.

380. In response to a question fromthe secretariat, Halliburton Limted
provided a fixed asset register for 31 July 1990, showi ng both the origina
cost and the accumul ated depreciation for the | ost depreciabl e assets.

Wth the assistance of its consultants, the Panel has taken the net book
val ue of the assets as at 31 July 1990, and to this figure added a m ni mum
anount of 10 per cent of the original purchase cost for fully depreciated
assets. This leads to an asset value of US$545,487. As Halliburton Limted
lost “almpst all” of its depreciable assets as a result of Iraqg’ s unl awful

i nvasi on and occupation of Kuwait, the Panel finds that 90 per cent of this
asset value so cal culated represents Halliburton Limted s |ost depreciable
assets. Accordingly, the Panel values this | oss at US$490, 938.

381. In addition, Halliburton Limted clains US$498, 275 for an inventory
of sales materials, spare parts and simlar itens. Halliburton Limted
argues that this inventory should be valued at its cost, w thout deduction
for depreciation, as these items were all held for resale. In support of
this claimHalliburton Limted has provided to the Comm ssion detailed
accounting records showing its inventory as at 31 August 1990. The Pane
finds that Halliburton Limted has proved its cost for inventory itenms, and
that these inventory itens were lost as a result of Iraq s unl awf ul

i nvasi on and occupation of Kuwait. As these itens were held for resale,
the Panel finds that Halliburton Limited s loss is equal to its cost for
these items, in the amount of US$498, 275.

382. Halliburton Limted also clainms that certain itenms, which were
expensed at purchase and therefore not depreciated, were | ooted or
destroyed by Iraqi forces. As these items were expensed, they were not
mai ntai ned on Halliburton Limted s asset register. Halliburton Limted
clains US$789, 279 for these itens based on Halliburton Linited s estimte
of their “approximate net worth” at the time of the lIraqi invasion. In
support of this claimHalliburton Limted has provided a subsequently
prepared |ist of these itens with their approxi mte values. Halliburton
Limted has not provided any contenporaneous docunentation reflecting the
val ue of these expensed itens, or fromwhich Halliburton Limted s claim
can be verified. Accordingly, this elenent of the claimmust fail on

evi dentiary grounds.

383. Finally, Halliburton Limted clainms that it incurred US$50,211 in
expenses in reconditioning eight pieces of equi pment that were damaged, but
not destroyed, by lraqi forces. This claimis supported by a subsequently
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prepared chart of |abour and parts associated with returning these units to
service. Halliburton Limted has not provided any contenporaneous
docunentation reflecting its costs or expenses associated with

recondi tioning this equipment, or fromwhich these costs or expenses can be
verified. Accordingly, this elenent of the claimnust fail on evidentiary
grounds.

2. Ois Engineering loss of tangible property

384. Qs Engineering nmaintained a presence in Kuwait to enabl e

Hal i burton Limted to neet its obligations to KOC. Ois Engineering
clainms that its depreciable assets in Kuwait were destroyed as a result of
Irag’s unl awful invasion and occupation of Kuwait. Ois Engineering clains
US$89, 333 for this | oss, which was cal cul ated by reference to its actua
repl acenent cost just as Halliburton Limted valued its | oss of depreciable
assets. In support of this claimOQis Engineering provided a post-
liberation fixed asset regi ster show ng replacenent assets only.

385. The secretariat requested and received from Ois Engineering a fixed
asset |edger as of 31 July 1990, showi ng the original cost and depreciated
val ue of these assets. Wth the assistance of its consultants, the Pane
has taken the net book value of the assets as at 31 July 1990, and to this
figure added a m ni mrum val ue of 10 per cent of the original purchase cost
for those assets depreciated to less than that value. This leads to an
asset val ue of US$83,798, and the Panel recomrends conpensation for this

| oss in that anount.

386. In addition, Ois Engineering clainms US$112,784 for a | ost inventory
of sales materials, spare parts and simlar itens. As with the Halliburton
Limted claim Ois Engineering has valued this claimbased on its cost, as

all of these itens were held for resale. In support of this claimQis
Engi neering has provided a |list showing the |ost inventory, bearing the
date “1990" without further detail. Ois Engineering was unable to provide

further information to the Panel, such as acquisition and di sposa

i nformati on, the precise date of the docunment supporting this claim or
details of the nature of this inventory. Accordingly, Ois has failed to
prove this element of the claim

387. Finally, Ois Engineering clainms US$165,507 for certain lost itens
that were expensed at the time of purchase and therefore not depreciated.
Qis Engineering’s claimis based on the approxi mate fair market val ue of
these items, supported by a subsequently prepared list of the items with
their approximate values. Ois Engineering has not provided any

cont enpor aneous docunentation reflecting the value of these expensed itens,
or fromwhich Ois Engineering’ s claimcan be verified. Accordingly, this
el ement of the claimmust fail on evidentiary grounds.
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F. Bank accounts, securities and other intangibles

1. Ois Engineering - intangibles

388. (O is Engineering maintained a bank account in Kuwait as at 2 August
1990, and it clains for the |loss of use of its deposits. The total claim
is for US$2,511 based on prevailing interest rates during the rel evant
period. In support of this elenent of the claim Ois Engineering provided
a copy of its general |edger showi ng the bank bal ance. Qis Engineering
has not provi ded any evidence that the account in question was an interest
beari ng account, or that Ois Engi neering incurred additional financing
costs as a result of the inaccessibility of these funds, or that the
proposed rate of interest corresponds to this claimant’s actual financing
costs. As such, this elenent of the claimnust fail on evidentiary
grounds. The Panel nmakes no findings on whether this interest claimwould
have been conpensable if it had been adequately proven.

389. (Ois Engineering also advances a claimfor prepaid deposits in
Kuwai t, and states that these deposits were posted in respect of office and
apartnent space. Ois Engineering has provided a general |edger show ng a
sunmmary account in support of this claim which totals US$12,429. The
Panel finds that the evidence provided in support of this |oss elenment is
insufficient to establish the fact and the amount of any | oss.

Accordingly, this loss elenment of the claimnust fail on evidentiary
grounds.

390. Ois Engineering also nade advances to its enployees in the Mddle
East, and incurred expenses on their behalf. Ois Engineering states that
its primary records with respect to the advances were destroyed in Kuwait
as a result of Irag’ s unlawful invasion and occupation of Kuwait, and that
it has been precluded fromrecovering the advances fromits enpl oyees
because these records were destroyed. Qis Engineering states that the
expenses incurred on behalf of enployees were for services that were not
actually received by Ois Engineering or the enployees because of the

i nvasion. Qis Engineering clains US$6, 000 for advances to enpl oyees,
supported by general |edger extracts confirmng this amount. Qis

Engi neering al so clai ms US$9, 460 for expenses incurred on behal f of

enpl oyees, again supported by a general |edger extract. The Panel finds
that the evidence provided by Ois Engineering in support of this |oss

el ement establishes the fact and the anpbunt of the advances and expenses.
The Panel finds that OQis Engi neering was unable to recover these amunts
fromits enpl oyees because the avail able records do not identify them and
because the expenses were advanced for services not actually provided due
to the invasion. As a result, the Panel finds this |loss elenment to be
conpensabl e in the anpbunt of US$15, 460.
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391. Finally, OQis Engineering clainm US$315, 709 for outstanding accounts
recei vabl e for goods that were shipped to Kuwait and of fl oaded, but never
received by Ois Engineering’s agent. In support, Ois Engineering

provi ded a copy of its agency agreement, its general terms and conditions
of sale, the relevant accounts receivable reports with attached invoices,
and shi ppi ng documentation. Based on a review of this documentation, the
Panel has determ ned that one shipnent with a value of US$23, 714 was

of fl oaded in Dubai, rather than in Kuwait. Ois Engineering has not
satisfied the Panel that it received no value for this shipnent, or that
Qis Engineering took all reasonable steps to mtigate its |osses with
respect to that one shipnment. The Panel is satisfied that the bal ance of
t he shipments were offloaded in Kuwait and destroyed or |ooted by Iraq
forces. The Panel accordingly finds that the remaining bal ance of the
out st andi ng accounts receivabl e has been proved, in the anpunt of

US$291, 995, and that this loss resulted fromlraqg' s unlawful invasion and
occupation of Kuwait.

392. In summary, the Panel recommends that conpensation in the amunt of
US$15, 460 be awarded for advances to enpl oyees and expenses incurred on
their behal f, and US$291, 995 for accounts receivable for goods destroyed or
| ooted in Kuwait.

2. Halliburton Limted - intangibles

393. Halliburton Limted maintained a bank account in Kuwait as at 2
August 1990. In Halliburton Limted s case, funds were actually held up in
transit fromCitibank to Kuwait, as a result of Iraq s unlawful invasion
and occupation of Kuwait. Halliburton Limted clains it was deprived of
the use of these funds in transit until Kuwait was |iberated, at which
point it suffered a currency exchange | oss as compared to pre-invasion
exchange rates. Accordingly, Halliburton Limted clains US$25, 334 for the
| oss of use of its funds based on average LIBOR rates, and US$12,277 in
currency exchange |l osses. |In support of this elenent of the claim

Hal l'i burton Limted provided fund transfer docunents.

394. Halliburton Limted has provided no evidence that it incurred
addi ti onal financing costs, or a loss of investnment opportunity, or that
the proposed rate of interest corresponds to this claimnt’s actua
financing costs. As such, this elenent of the claimnust fail on
evidentiary grounds. The Panel makes no findings on whether the interest
portion of this claimwould have been conpensable if it had been adequately
proven.

395. The Panel finds that the anmpunt claimed by Halliburton Limted for

currency | osses is not conpensable as the loss is too renote and

specul ative to be considered a direct result of the unlawful invasion and
occupation of Kuwait. Accordingly, the Panel recomends no conpensati on

with respect to this |oss el enent.
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396. Halliburton Limted al so maintains a bank account in Iraq, and clains
that it has |l ost the use of the funds in that account which it states are
worth the equival ent of US$36,666. Halliburton Limted states that its
only copies of the relevant bank records were in Iraq and Kuwait and have
been lost. |In support of this claimHalliburton Limted has provi ded an
internal Halliburton Limted docunment referring to the United States
currency equi val ent of the anpunt on deposit.

397. Halliburton Limted has provided no evidence that the funds held on

deposit in Iraq have been “expropriated, renoved, stolen or destroyed” 3¢

furthermore the Panel notes that these Iraqgi dinar funds have at al

rel evant times been non-transferabl e and non-exchangeabl e. 3! As such, the
Panel finds that Halliburton Limted has suffered no conpensable [ oss with
respect to funds held on deposit in Iraqg.

398. Halliburton Limted al so advances a claimfor prepaid deposits in
Kuwait and Irag, and states that these deposits were posted in respect of
of fice and apartnment space in those countries. Halliburton Linmted has
provi ded extracts of internal accounting docunentation in support of this
claim which totals US$36, 763. The Panel finds that the evidence provided
in support of this loss element is insufficient to establish the fact and
the amobunt of any loss. Accordingly, this | oss element of the clai mnust
fail on evidentiary grounds.

399. Halliburton Limted al so made advances to its enployees in the Mddle
East. Halliburton Limted states that its primary records with respect to
t hese amounts were destroyed in Kuwait as a result of lraqg s unlaw ul

i nvasi on and occupation of Kuwait, and that it has therefore been precluded
fromrecovering these advances fromits enployees. Halliburton Limted
clains US$22, 328 for advances made to enpl oyees, supported by financia
records identifying the enpl oyees and the ampbunts. The Panel finds that
the evidence provided by Halliburton Limted in support of this |oss

el ement establishes the fact and the anobunt of the advances, and the

enpl oyees who recei ved the advances, with a great deal of particularity.

In the circunstances the Panel is unable to identify any |oss suffered by
Hal liburton Limted with respect to these advances, as a result of the

i nvasi on or otherwi se, and these advances appear to be recoverable fromthe
rel evant enpl oyees.

400. Halliburton Linmted al so advances a claimfor US$4, 764.00 for an

out st andi ng account to Al-Jahlani Trading, a Kuwait conpany that

Hal l'iburton Limted clainms failed as a result of Iraqg s unlawful invasion
and occupation of Kuwait. |In support, Halliburton Limted provi des copies
of the invoices, and an accounts receivable report. However, Halliburton
Limted has not provided any evidence that Al-Jahlani Trading failed, or
that it failed as a result of the invasion. Accordingly, the Panel finds
that this elenment of the claimcannot succeed for |ack of evidence.
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401. The recommendati ons of the Pane

G Recommended award

Claimants can be sumuari zed as fol |l ows:

with respect to the Halliburton

Table 14. Halliburton recomrended conpensation

d ai mant Claimitem Cl ai m Recommendat i on
(US$) (US$)
Hal I'i burton Decline in operating incone 1,071, 000 1, 051, 000
Conpany Conpensation paid to others 383, 549 0
Sub-t ot al 1, 454,549 1, 051, 000
Hal |'i burton Conpensation paid to others 315, 613 315, 613
CGeophysi cal Contract Losses 12,371, 975 11,891,914
Sub-t ot al 12,687,588 12, 207, 527
Hal |'i burton Contract Losses 3,990, 436 1, 465, 751

Loggi ng
Sub-t ot al 3, 990, 436 1, 465, 751
Qi s Engineering Decline in operating incone 2,375, 000 0
Conpensation paid to others 609, 010 465, 213
Contract Losses 2,011, 422 0
Loss of tangi ble property 367, 624 83, 798
Bank accounts, securities and 346, 109 307, 455

ot her intangi bl es
Sub-t ot al 5, 709, 165 856, 466
Hal |'i burton Decline in operating income 1, 708, 000 965, 286
Limted Conpensation paid to others 1,026, 791 552, 020
Loss of tangi ble property 8,887, 752 989, 213
Bank accounts, securities and 138, 132 0
ot her intangi bl es

Sub-t ot al 11, 760, 675 2,506,519
Tot al 35,602,413 18, 087, 263
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I X. CLAIM OF WOOD GROUP ENG NEERI NG LI M TED
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402. Wod Goup Engineering Limted (“Wod Goup”) is a private limted
conmpany organi zed under the |aws of the United Kingdom On 10 January 1987
Wod Group and a Kuwaiti partner entered into a contract (the “Mintenance
Contract”) to provide maintenance services in Kuwait to KOC, the term of
the Mai ntenance Contract ran from1 April 1987 to 31 March 1991

403. Wod G oup seeks conpensation in the ambunt of £ stg. 185,740 and KD
244,853, net of claimpreparation costs, for |osses suffered as a result of
Irag’s unlawful invasion and occupation of Kuwait. Wod Goup's claimis
summari zed as foll ows:

Tabl e 15. Wod Group net clains

Loss el enent daim daim
(£ stg.) ( KD)
Loss of profit 78, 475
Mobi I'i zati on costs 86, 688
Enpl oyee | oans 3,705
I nt erest 19, 945
Tangi bl e assets 56, 040
Paynents to rel ati ves of enpl oyees 4,683
Contract payments to enpl oyees 147,722
Humani t ari an expenses 14, 668
Management tine 12,000
M tigati on expenses 6, 667
Total 32 185, 740 244,853

A. Loss of profit

404. Whod Goup clainms that, as a result of Iraq s unlawful invasion and
occupation of Kuwait, it was not able to perform and receive revenues under
t he Mai ntenance Contract between 2 August 1990, the date of Iraqg’ s invasion
of Kuwait, and 31 March 1991, the expiration date of the contract.

405. Whod G oup seeks conpensation in the amunt of KD 78,475 for the
resulting loss of profits. Wod Goup states that this anobunt is based on
profits it earned under the M ntenance Contract during the three-nonth
period that ended on 30 June 1990. Specifically, such profits were divided
by 3 to derive nonthly profit. Mnthly profit was then multiplied by 8
nont hs, the remai nder of the term of the Mi ntenance Contract, to calcul ate
Whod Group’s clainmed |oss of profits.

406. In support of this claimelenment, Wod G oup has provided inconme
statement accounts with respect to its performance under the Mintenance
Contract for the three-nmonth period that ended on 30 June 1990 and a copy
of the Maintenance Contract.
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407. The Panel finds that Wod G oup could not have performed and

recei ved revenues under the Miintenance Contract during lraq’ s occupation
of Kuwait. In calculating Wwod Goup’s |oss of profits, the Panel has
referred to decision 9, which sets forth certain nethods for the valuation
of losses relating to incone-produci ng property.

408. The Panel believes, based on its review of the evidence provided and
on the opinion of its consultants, that there were no seasonal or
periodi cal variations in revenues and costs under the Mai ntenance Contract.
The Panel therefore finds that it is appropriate to enploy profits earned
by Wood Group during the three-nmonth period that ended on 30 June 1990 as
the basis for the calculation of profits that Wod G oup woul d have earned
bet ween 2 August 1990 and 31 March 1991 if Iraq had not invaded Kuwait.

409. Accordingly, the Panel reconmmends that compensation in the United
States dollar equival ent anpunt of KD 78,475 be awarded with respect to

this | oss el ement.

B. NMbbilization costs

410. Wod Group advances a claimfor a portion of certain initial manpower
and equi pnment expenses that it incurred prior to the beginning of the

Mai nt enance Contract; this portion, it states, would have been recovered by
Wod Group if paynents under the Miintenance Contract had proceeded
normal |y between August 1990 and March 1991. Wod G oup seeks conpensation
in the ampbunt of KD 86,688 for such unrecovered costs.

411. In support of this | oss element, Wod Goup has provided to the

Commi ssion a copy of the Maintenance Contract and financial statements with
respect to the Miintenance Contract for the three-nonth period ending 30
June 1990.

412. The bal ance sheet provi ded by Wwod G oup contains an entry,

denom nated “sundry debtors and prepayments”, in the clainmed anount. Wbod
Group has not, however, provided to the Comm ssion a detail ed description
of the clainmed nmobilization costs and docunmentary evi dence that these were
incurred. The Panel finds that the “sundry debtors and prepaynents”

bal ance sheet entry is not sufficient evidence of the clainmed | oss because
Wod G oup has not broken it down into its component expenses and provi ded
evi dence of their occurrence. The Panel also finds that the nobilization
requi renents set forth in the Mii ntenance Contract have insufficient
evidentiary val ue because they have not been reconciled with the clainmed
costs.

413. The Panel accordingly finds that Wod Goup’s claimwi th respect to
mobi | i zati on costs nust fail on evidentiary grounds and recomends that no
conpensati on be awarded with respect to this |oss el enent.
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C. Enployee | oans

414. Wod Group states that it had provided | oans to certain enpl oyees
recruited to work under the Mintenance Contract. Such |oans were being
repai d through nonthly wage deductions. Wod G oup clainms that repaynent
of the | oans ceased when the wages of the rel evant enpl oyees stopped being
paid as a result of Iraq’ s unlawful invasion and occupation of Kuwait.
Wod G oup seeks conpensation in the anpunt of KD 3,705 for the resulting
| osses.

415. In support of this | oss element, Wod Goup has provided to the

Conmi ssion no evidence in addition to the bal ance sheet with respect to the
Mai nt enance Contract for the three-nmonth period ended 30 June 1990. Such
bal ance sheet contains an item denomi nated “staff | oan account” in the
claimed anobunt. In a question posed in December of 1998, the Panel asked
Wod Goup for additional evidence that the | oans were made. Wod G oup
replied that it was unable to provide any further evidence.

416. The Panel finds that the bal ance sheet entry alone is not sufficient
to provi de Wod G oup’s |oss.

417. The Panel therefore finds that Whod Group’s claimwi th respect to
enpl oyee | oans must fail on evidentiary grounds and accordi ngly reconmends
that no conpensati on be awarded.

D. | nt er est

418. Wod G oup states that on 20 August 1991 KOC bel atedly paid it KD
242,575 for work carried out under the Miintenance Contract prior to lraq' s
i nvasi on and occupation of Kuwait. Because such amount was due to be paid
on 1 Septenber 1990, Whod Goup clains that it was conpelled to incur

i nterest charges of KD 19,945 through use of a bank overdraft facility and
seeks conpensation in that anmount.

419. In support of this | oss element, Wod Goup has provided to the
Commi ssion a copy of a bank statenment with respect to a Wod G oup account
showi ng the recei pt of a paynment in the amount of KD 242,575 on 20 August
1991.

420. The Panel finds that Whod G oup has not proved that the anmpunt on
whi ch interest charges were cal cul ated was due to be paid to it on 1

Sept enber 1990 and that it has not provided evidence that it incurred the
cl ai med overdraft charges.

421. Accordingly, the Panel finds that Whod Group’s claimwith respect to
i nterest charges nust fail on evidentiary grounds and recomends that no
conpensati on be awarded. The Panel makes no findi ngs on whether Wod
Group’s clainmed interest | oss would have been conmpensable if it had been
adequatel y proved.
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E. Tanqgi bl e assets

422. Under the Mintenance Contract, Wod G oup was required to provide to
KCC a fully equi pped nechani cal workshop, a diagnostic vibration | aboratory
and ot her tools and equi prent. Wod Goup alleges that these itens were
destroyed or looted during Iraq’'s occupation of Kuwait and therefore seeks
conpensation in the amount of KD 56,040, their book value on 30 June 1990.

423. In support of this loss el enent, Wod G oup has provided a copy of
Appendi x E of the Maintenance Contract, which |lists required tangible
assets. In addition, Wod Goup has provided the bal ance sheet with
respect to the mai ntenance contract for the three-nonth period ended 30
June 1990, which contains an entry, denom nated “fixed assets”, which adds
up to the clainmed amunts. The Panel has also viewed a 1991 bal ance sheet
of Wbod Group that reports a wite off of such assets.

424. Wbhod G oup has not, however, provided a description of the

ci rcunstances of the | oss or evidence of |ooting or destruction of the
assets. The Panel therefore finds that Wod Goup’s claimwith respect to
tangi bl e assets nust fail on evidentiary grounds and recomends that no
conpensati on be awarded.

F. Paynents to relatives of enployees

425. Whod G oup seeks conpensation in the amount of £ stg. 4,683 for
paynments made to relatives of enpl oyees held hostage in Iraq.

426. Whod G oup has not, however, provided docunentation in support of
this | oss el ement.

427. The Panel therefore finds that Wbod Group’s claimwi th respect to
paynments made to relatives of enployees nust fail on evidentiary grounds

and recomends that no conpensati on be awarded.

G Contract paynents to enpl oyees

428. Whod Goup clainms that, as a result of Iraq s unlawful invasion and
occupation of Kuwait, it had to nake term nati on paynents to a nunber of
enpl oyees who had been hired to work under the Miintenance Contract
pursuant to fixed-termcontracts; such paynents were equal to their ful
wage entitlements fromthe date of Iraq’ s invasion of Kuwait to the end of
the termof the Miintenance Contract. Wod G oup seeks conpensation in the
amount of £ stg. 147,722 for the resulting | osses.

429. In support of this |oss element, Wod Goup has provided to the
Commi ssi on copies of |etters acconpanyi ng paynents nmade to such enpl oyees
and receipts fromsuch enpl oyees.
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430. Al though Wbod G oup has not provided copies of enploynment contracts
with the rel evant enpl oyees, the Panel believes that, because a prudent
contractor woul d seek to make arrangenents with enployees with a term equa
to that of the project they were hired to work on, such arrangenents were
in place in this instance as well. The Panel therefore finds that Wod
Goup’s claimthat it was contractually obligated to nake the term nation
paynments to enpl oyees whose contracts had not expired at the tinme of lraq' s
i nvasion of Kuwait is credible.

431. In addition, the Panel finds that Wod G oup has provided sufficient
evidence with respect to paynent of the claimed anpunt to enpl oyees.

432. Accordingly, the Panel recommends that conpensation in the United
States dollar equival ent anpbunt of £ stg. 147,722 be awarded with respect

to this | oss el enent.

H. Hunani t ari an_expenses

433. Wod G oup seeks conpensation in the amunt of £ stg. 14,668 for a
paynment made to its enployees in Kuwait shortly after Iraq s invasion of
that country to enable themto buy food, certain travel expenses incurred
by Whod Group managenent to visit and provide assistance to relatives of
enpl oyees taken hostage by Iraqi forces and paynents nade to the Government
of the United Kingdom for the evacuati on expenses of Wod G oup enpl oyees
in Kuwait.

434. In support of this loss el enent, Wod G oup has provided to the
Conmi ssion copi es of several claimforns and invoices with respect to
travel expenses, a letter fromthe Foreign and Commonwealth O fice of the
United Kingdom confirm ng receipt fromthe Wod Goup of a paynent with
respect to the evacuation of British nationals fromlraq and Kuwait and a
copy of a letter fromWod Goup to an enpl oyee acconpanyi ng rei nbursenent
for payments made to other Whod G oup enployees in Kuwait for food

435. The Panel finds that proven humanitarian expenses descri bed by Wod
Group were incurred as a direct result of Iraq s unlawful invasion and
occupation of Kuwait. The Panel finds that Wod G oup has provided
sufficient docunentary evidence with respect to only £ stg. 9,015 of the

cl ai med expenses and accordingly recomrends that conpensati on be awarded in
the United States dollar equival ent of that anount.
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|. Managenent tine

436. Whod G oup seeks conpensation in the amunt of £ stg. 12,000 for tine
spent by senior executives on the matters described under “Humanitarian
expenses” above.

437. Whod Group has not clainmed that it incurred extraordi nary expenses to
conpensate enpl oyees for additional work caused by Iraqg’ s unlawful invasion
and occupation of Kuwait.

438. The Panel therefore finds that any additional work performed by Wod
Group enpl oyees does not constitute a conpensable loss as it did not cause
Wod Group to bear a correspondi ng additi onal expense. Accordingly, the
Panel recommends that no conmpensati on be awarded with respect to this |oss
el enent .

J. Mtigation expenses

439. Whod G oup seeks conmpensation in the amount of £ stg. 6,667 for |ega
fees incurred after the invasion of Kuwait for advice with respect to its
position with respect to ampunts owed to it by KOC under the Mi ntenance
Contract and enpl oyees hired to performwork covered by the Mi ntenance
Contract. The clainmed |egal fees do not relate to Wod Group’s claim

bef ore the Conmi ssion

440. Whod Group has submtted copies of several |awers’ fee statenments in
support of this | oss el ement.

441. The Panel notes that the evidence provided confirnms that Wod G oup
incurred | egal expenses to seek the information stated in paragraph 439,
supra. The Panel finds that it was reasonable for Wod G oup to seek such
information in order to mtigate |osses suffered as a direct result of
Irag’s unlawful invasion and occupation of Kuwait and believes that proven
expenses incurred for that purpose should be conpensable. However, the
Panel notes that the law firm statenents provi ded by Wod G oup only
evidence total mtigation expenses of £ stg. 6,248. Accordingly, the Pane
recommends that conpensation be awarded in the United States doll ar

equi val ent of that anount.
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K.  Recommended award
442. In summary, the recommendati ons of the Panel are as foll ows:
Tabl e 16. Wod G oup recommended conpensation
Loss el enent Cl ai m Recomrendati on Recomendati on
(Original (US$)
currency)
Loss of profit ( KD) 78, 475 78, 475 271, 540
Mobi |'i zati on costs (KD) 86, 688 0 0
Enpl oyee | oans (KD) 3,705 0 0
I nt er est (KD) 19, 945 0 0
Tangi bl e assets (KD) 56, 040 0 0
Paynents to relatives of (£ stg.) 4,683 0 0
enpl oyees
Contract paynents to (£ stg.) 147,722 147,722 289, 651
enpl oyees

Humani t ari an expenses (£ stg.) 14, 668 9,015 17,676
Management tinme (£ stg.) 12, 000 0 0
M tigati on expenses (£ stg.) 6, 667 6, 248 12, 251
Total s ( KD) 244, 853 78, 475 271, 540
(£ stg.) 185, 740 162, 985 319, 578

Total recommendati on (US$) 591, 118
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X.  CLAI M OF DRESSER | NDUSTRI ES, | NC.
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443. Dresser Industries, Inc. (“Dresser”) is a corporation incorporated
under the laws of the State of Delaware, United States of Anerica, which
has operations in the oil field service and supply business.

444, Dresser clains that it held legal title to 65 drill bits that had
been consigned to Dresser Industrial Co. Kuwait S.A K. “Dresser Industrial”
prior to 2 August 1990; at the time of Iraq s invasion of Kuwait the dril
bits were | ocated at certain prem ses of KOC in Kuwait and were intended to
be sold to KOC on an “as needed” basis. Dresser clains that the drill bits
were stolen by Iragi mlitary forces during their occupation of Kuwait.
Dresser seeks conpensation in the amount of US$342,819 for the resulting

| osses; such amount, it clainms, represents the market val ue of the dril
bits at the time they were stolen. Dresser’s claimis as follows:

Table 17. Dresser net claim

Loss el enent Caim

(US$)
Loss of drill bits 342,819
445. Dresser has provided a list of the drill bits, certain wtness

evidence with respect to the circunstances of the clainmed | oss and certain
i nvoi ces concerning the drill bits.

446. The Panel notes that, in support of its claim Dresser has provided
an affidavit of a Dresser enployee who was in Kuwait at the relevant timne.

In this affidavit, the enployee confirnms that Dresser’s drill bits were
kept at the KOC |l ocation prior to 2 August 1990 and that no drill bits were
at such location when he returned there i mrediately after the l|iberation of
Kuwai t. The enpl oyee did not, however, state how many drill bits were
stolen fromthe KOC | ocation during Iraq’s occupation of Kuwait. Dresser
clainms that such information is included in a “list of Kuwait inventory

written off October 1991" that has been provided. Because the |ist was
prepared two years after the date of the clainmed | oss, the Panel asked
Dresser to provide nore contenporaneous evidence, such as records of

i nventory counts perforned soon before Iraqg’ s invasion of Kuwait, with

respect to the location of the drill bits. 1In reply, Dresser stated that
it was not able to provide such evidence. The Panel finds that, by itself,
the “list of Kuwait inventory witten off October 1991" does not prove that
the drill bits were at the clainmed [ocation on 2 August 1990. Accordingly,
the Panel finds that Dresser has provided insufficient evidence that, on
the date of Iraqg’ s invasion of Kuwait, the claimed nunmber of drill bits

were at the location fromwhich Dresser clains they were stol en
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447. In addition, Dresser has not provided evidence, such as a price |ist
or invoices for past sale, of the prices normally charged to KOC or other
customers for drill bits at the time of Iraq’ s invasion of Kuwait.

Instead, it has provided nunerous invoices evidencing transfers of dril
bits among Dresser and its subsidiaries. Because such invoices do not
prove the market value of the drill bits, the Panel specifically asked
Dresser to provide a price list or copies of invoices evidencing prices it
charged customers for drill bits in 1990. Dresser has failed to provide
any such evidence. The Panel therefore finds that Dresser has provided

i nsufficient evidence with respect to the market value of the drill bits.

448. Because Dresser has not proved the |ocation of the drill bits on the
date of Iraq s invasion of Kuwait and their market value, the Panel finds

that Dresser’s claimnmust fail on evidentiary grounds and reconmends that

no conpensati on be awarded. The recomendati on of the Panel is therefore

as foll ows:

Table 18. Dresser recomended conpensation

Loss el enent Caim Recomendat i on
(US$) (US$)

Loss of drill bits 342,819 0
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Xl . CLAI'M OF NATI ONAL- O LVELL
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449. National-Olwell (“NOW) is a limted partnership organized pursuant
to the laws of the State of Delaware, United States of Anerica. On 25
January 1990, NOWentered into a contract with North G| Conpany of Iraq
(“North G 1”) pursuant to which NOWagreed to deliver two conmplete oil well
wor k-over rigs to North Gl for a total purchase price of US$7,642, 000,
with paynment to be nade by Letter of Credit. NOWadvances clains arising
fromthe cancellation of this contract, which it clainms was caused by
Irag’s invasion and occupation of Kuwait. The total anpunt of NOWs claim
(as per its anended claim is US$1,531,428. This is summmarized as foll ows:

Tabl e 19. NOW net cl ai ns

Loss el ement Caim
(US$)

Resal e and cancel |l ati on costs 907, 636
Loss of profit 623, 792
Tot al 1,531, 428

450. Pursuant to the contract between NOWand North G|, delivery of the
first rig was to take place 8.5 nmonths after the establishnent by North Q|
of a Letter of Credit for the purchase price, and delivery of the second
rig was to take place 9 nonths after the establishment of a second such
Letter of Credit. The first Letter of Credit was required to be opened no
| ater than 90 days after the signing of the contract, and the second Letter
of Credit was required to be opened no |ater than 90 days after the first.

451. The first Letter of Credit was opened in accordance with the
contract. The second Letter of Credit was not opened. Neverthel ess, NOW
had ordered conmponents for both rigs fromits suppliers as at 2 August
1990, and had in fact received components for both rigs. NOWhas advised
the Panel that it was necessary to order conmponents for both rigs
notwi t hstandi ng that the second letter of credit was not yet in place in
order to secure favourable pricing from NONs suppliers, and this decision
was taken based on a history of successful transactions with North G|.
The Panel finds this explanation to be reasonabl e.

A. Resale and cancellation costs

452. It is clear fromthe materials filed with the Conm ssion that NOW

i ntended to order the majority of the necessary rig conmponents fromits
suppliers, while providing sone conmponents out of its own inventory. NOW
had commenced ordering the necessary conponents for the subject rigs as of
2 August 1990, and it clainms that it was forced by Iraq s unlawful invasion
and occupation of Kuwait to sell sone such conponents already received at a
| oss, and to cancel other such orders. NOWclainms that this resulted in
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resal e | osses for conponents al ready acquired and cancel |l ati on charges
| evied by suppliers.

453. Specifically, NOWcontends in its anmended claimthat it suffered a
net |oss of US$907,636 on the resal e of conponents purchased fromits
suppliers, and in cancellation penalties.

454. In support of these contentions, NOWhas provided a conplete copy of
the contract with North G 1l, along with numerous invoices and
correspondence showi ng the costs and cancell ation penalties incurred by
NOW and the resal e anpunts achi eved by NOWw th respect to components that
NOW had recei ved. NOW has al so provided affidavit evidence in support of
the resal e and cancell ation cl ai is.

455. Wth the assistance of its consultants and the secretariat, the Pane
has reviewed all of the supporting material filed with the Conm ssion by
NOW The Panel has been particularly concerned to verify original purchase
anounts agreed between NOWand its suppliers, any cancell ation charges

i nposed by those suppliers, and the resal e values achi eved by NON The
Panel has al so been concerned to verify that NOWtook appropriate steps to
mtigate its | osses.

456. Taking into account the issues outlined above, the Panel finds that
NOW has proved a net |oss of US$358,835 in connection w th goods

manuf actured by NOWs supplier Dreco Ltd. Simlarly, the Panel finds that
NOW has proved a net |oss of US$378,500 in connection wth goods

manuf actured by NOW s supplier Roberds Johnson. Finally, the Panel finds
that NOW has proved a net |oss of US$54, 337 in connection w th goods

manuf actured by NOWs supplier Gulf Power. The total net |oss proved by
NOWwi th respect to goods nanufactured on its behalf is US$791, 672.

457. The Panel finds that NOW has not proved any net |loss with respect to
the remai nder of this | oss element, relating to goods manufactured by NOWs
suppl i ers Porta-Canp and PARMAC, or regarding cancellation fees charged by
the suppliers Brandt, Halco or Century Business. The clains with respect
to these suppliers were not supported by primary and contenporaneous
docunentati on that would pernmit the Panel to assess or verify these |osses.

458. Accordingly, the Panel reconmends conpensation in the amunt of
US$791, 672 for resale and cancellation costs.
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B. Loss of profit

459. NOWargues that it lost profits of “approximately” US$623,792 as a
result of the termination of this project. In support of this |oss of
profits claim NOWprovided to the Commission a profitability analysis on
this contract, along with information on margi ns earned by the cl ai mant
during the time period in question on simlar contracts.

460. The Panel recognizes that sonme of the profitability information
provi ded by NOWis commercially sensitive and confidential, and that

information will accordingly not be reviewed in this report in detail. The
Panel finds that NOW has proved a | oss of profits on the North O
contract. In calculating such loss of profits, the Panel has referred to

decision 9, which sets forth certain nethods for the valuation of |osses
relating to i ncome-producing property. The Panel finds that this |oss of
profits was not |ess than US$232,712. This figure was derived by applying
the | owest potential profit percentages advanced by NOW as agai nst the
contract price adjusted for contingencies. As a result, the Pane
recommends an award for loss of profits under the North Ol contract of
Us$232, 712.

C. Recommended award

461. In summary, the recommendati ons of the Panel are as foll ows:

Tabl e 20. NOWrecomended conpensation

Loss el enent Caim Recommendat i on

(US$) (US$)

Contract |losses - resale & 907, 636 791, 672
cancel l ati on costs

Contract | osses - |loss of profit 623, 792 232,712

Tot al 1, 531, 428 1, 024, 384




S/ AC. 26/ 1999/ 13
Page 113

XiI. CLAIM OF OGE DRI LLING I NC.
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462. OGE Drilling, Inc. (“OGE") is a closely-held corporation incorporated
under the |aws of the state of Texas, United States of America, which
specializes in the provision of oil and gas drilling consulting services.

463. In 1984 OCE entered into a contract with KOC to second certain
drilling personnel to KOC (the “Secondment Contract”); the term of such
contract was |later extended to 31 January 1991 by neans of severa

adj ustrment orders. At the time of Iraq s invasion of Kuwait, 18 enpl oyees
of OCE had been assigned to duties in Kuwait under the Secondment Contract.

464. OCGE seeks conpensation in the anpbunt of US$415,911, net of interest
and cl aimpreparation costs, for |losses suffered as a result of Iraq’ s
unl awf ul invasion and occupation of Kuwait. OGE's claimis summarized as
fol |l ows:

Table 21. OGE net clains

Loss el enent Caim
(US$)

Loss of profit 183, 739
I nt er est 77,029
Enpl oyee tinme 68, 978
O fice & professional expenses 21, 410
Repatri ati on expenses 3,706
| nsurance expenses 41, 849
Rel i ef paynents 19, 200
Tot al 415,911

A. Loss of profit

465. OGE clains that due to Iraq’ s invasion and occupation of Kuwait it
failed to earn revenues under the Secondnent Contract between 2 August 1990
and the end of the termof the Secondnent Contract; as a result, it |ost
US$183, 739 in profits. Such amount represents profits projected by OGE to
be earned under the Secondnent Contract during that period m nus estimated
taxes payable to the Governnent of Kuwait; in calculating it, OCGE relied on
t he assunption that, if the invasion of Kuwait had not occurred, 18 OGE
enpl oyees woul d have continued to be seconded to KOC until the end of the
term of the Secondnent Contract.

466. OGE has provi ded copi es of the Secondnent Contract along with certain
adj ustment orders, monthly allocated incone statenents with respect to the
Secondnent Contract for the period between Decenber 1989 and August 1990, a
description of Kuwaiti income taxation, descriptions of salary and ot her
expenses related to the Secondnent Contract and an invoice with respect to



S/ AC. 26/ 1999/ 13
Page 115

services provided to KOC by 18 OGE enpl oyees i medi ately prior to Iraq’'s
i nvasi on of Kuwait.

467. In considering OGE' s |oss of profits claim the Panel has referred to
decision 9, which sets forth certain nmethods for the valuation of |osses
relating to i ncome-producing property. Wth the assistance of its

consul tants, the Panel has tested the reasonabl eness of OGE s clainmed | oss
of profit through conparisons between historical information with respect
to revenue and i ncone earned under the Secondnent Contract and the

proj ections enployed by OGE to cal culate the magnitude of its |loss. Based
on the evidence provided and on this conmparison, the Panel finds that it is
reasonabl e to conclude that 18 enpl oyees of OGE woul d have continued to be
seconded to OCGE between 2 August 1990 and 31 January 1991 and that OGE has
not overstated its clainmed | oss of profit. The Panel therefore recomends
conpensation in the claimed amount of US$183, 739, without thereby finding
that potential incone tax liabilities should, as a rule, be deducted froma
| oss of profit award.

1. Post-occupation profits

468. In reply to a question fromthe Panel, OGE has stated that, after the
liberation of Kuwait, OGE earned significant profits as a result of its
participation in the reconstruction of Kuwait. The Panel finds that this
was not work under the Secondnent Contract that was deferred as a result of
Iraq’s unl awful invasion and occupation of Kuwait. In addition, the Pane
notes that such work was of a different nature fromthat perforned by OGE
under the Secondnment Contract.

469. The Panel finds that work performed by OGE in Kuwait during the post-
i beration period was the result of a unique and tenporary opportunity to
provi de highly specialized oil field services and supplies, including oi
wel |l firefighting activities. OGE sought and obtained work arising from
this econom c opportunity, as did many oil field supply and service
conpani es, including conmpanies that had previously conducted little or no
work in the Persian Gulf. The Panel concludes that it would be incorrect
to set off profits associated with the exploitation of this unique and
tenporary econom ¢ opportunity agai nst | osses suffered during the
occupation of Kuwait, as those losses resulted froma decline in work of an
essentially different nature fromthe work undertaken by these claimnts in
t he post-Iliberation period.

470. In short, a reduction in any award to OGE based on post-|iberation
profits would, on the specific facts of those cases, be a finding that
profits earned from an essentially new enterprise providi ng new products
and services on the Kuwaiti market should be set off against |osses
suffered in OGE' s traditional field of work. The Panel notes that such a
finding would not be in keeping with traditional principles of mtigation
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471. The Panel specifically finds that its reconmendations nust:
“ as far as possible, wi pe out all the consequences of the illega

act and re-establish the situation which would in all probability,
have existed if that act had not been commtted.” 33

472. In this case, the consequences of Iraq s unlawful invasion and
occupation of Kuwait on OGE would not be elimnated by a recomendati on

whi ch included a deduction from OGE' s cl ai m based on revenue earned in a
purely collateral way, largely fromthe deployment of capital not
previously enployed in the region, and in an essentially new enterprise.
The Panel also specifically finds that OGE will not be unjustly enriched by
the Panel’s reconmendati ons for the reasons outlined above, and because the
post-1liberation income was earned by OGE and resulted from | arge vol unes of
new work rather than unusual profit margins. 3* The Panel finds that this
income was in no way a windfall to OGE

B. | nt er est

473. OCGE alleges that certain anopunts due to it under the Secondnent
Contract were, as a result of Iraqg s unlawful invasion and occupation of
Kuwai t, paid between 374 and 805 days late. OGE clainms US$77,029 in |ost
i nterest for such del ays.

474. OGE has stated that such anpunt was cal culated with reference to the
“prime rate”, beginning 31 days after the date of the relevant invoice and
endi ng on the day of paynent of such invoice. OCGE has provided a |ist of
such overdue paynments copies of invoices addressed to KOC covering services
provi ded under the Secondment Contract and copies of bank statenents

evi denci ng recei pt of sone of the ampunts paid | ate.

475. The Panel notes that OGE has not provided evidence that KOC was
contractually required to pay the ampunts allegedly paid [ ate on the stated
due dates. In addition, OGE has not provided evidence that the “prinme
rate” with reference to which its clained interest |oss was cal cul ated
corresponded to financing costs actually incurred by OGE or to a return
that OGE woul d have earned on the sumpaid late if it had been received on
tinme.

476. Accordingly, the Panel finds that OGE's claimfor |ost interest nust
fail on evidentiary grounds and recommends that no conpensati on be awarded.
The Panel makes no finding on whether OGE s clained interest would have
been conpensable if it had been adequately proven.
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C. Enployee tine

477. OCGE al so seeks conpensation in the amunt of US$68,978, plus claim
preparation costs of US$9,302, for time spent by three of its enployees on
matters related to the term nation of the Secondnment Contract as a result
of lIraq s unlawful invasion and occupation of Kuwait. Such matters

al l egedly included the provision of assistance to forner enployees and
their famlies, attenpts to recover anobunts owed to OGE under the
Secondnent Contract, the defence of OGE in a |awsuit brought by a former
enpl oyee who had been held hostage by Iraqi forces and the preparation of
OGE' s claimbefore the Comm ssion

478. OGE has not claimed that it incurred extraordi nary expenses to
conpensate enpl oyees for additional work caused by Iraqg’ s occupation of
Kuwait. Instead, it has stated its clained | oss as a percentage of the
exi sting salaries of the relevant enpl oyees and correspondi ng payr ol

t axes.

479. The Panel finds that, notw thstanding the question of whether it
occurred and was a direct result of Iraq s invasion and occupation of
Kuwai t, any additional work perforned by OGE enpl oyees does not constitute
a conpensable loss as it did not cause OCE to bear a correspondi ng
addi ti onal expense. Accordingly, the Panel recomends that no compensation
be awarded with respect to this |oss el enent.

D. Ofice and professional expenses

480. OGE clains that it incurred US$21,410 in office and professiona
expenses as a result of Iragq’ s occupation of Kuwait and the term nation of
t he Secondnent Contract. O such anpunt, US$7,001 represents office
expenses includi ng postage, tel ephone and supplies, and US$14, 409
represents professional expenses including |legal, accounting and consulting
f ees.

1. O fice expenses

481. OGE has provided to the Conmm ssion nunerous invoices with respect to
the clainmed office expenses; it has not, however, provided detailed

expl anations for such expenses. The Panel has not therefore been able to
det erm ne whether these were incurred as a direct result of lraqg s invasion
and occupation of Kuwait.

482. Accordingly, the Panel recommends that no conpensati on be awarded for
OCE' s clainmed office expenses.
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2. Pr of essi onal expenses

483. OGE s clai ned professional expenses include |egal costs incurred to
defend OCGE in a |lawsuit brought by a former enpl oyee who was taken hostage
in Kuwait, to prepare a letter to relatives of OGE enpl oyees taken hostage
in Kuwait and to research certain insurance requirenments with respect to
wor kmens’ conpensati on coverage of enployees in the Mddle East. O her

pr of essi onal expenses were incurred for advice with respect to the
collection and tax inplications of anounts owed by KOC

484. OGE has provided several |aw and accounting firmfee statenents as
evi dence of professional fees incurred.

485. The Panel notes that OGE has stated that it dism ssed all enployees
seconded to KOC upon Iraq’ s invasion of Kuwait. |In the absence of evidence
to the contrary, the Panel deduces fromthis that |legal fees incurred to
prepare a letter to the relatives of forner enployees held hostage in
Kuwait and to research other matters related to enpl oyees were nore
directly caused by OGE's desire to avoid any negative | egal repercussions
of its decision to term nate the enpl oynent of its seconded enpl oyees than
by Irag’s unlawful invasion and occupation of Kuwait.

486. The Panel also finds that OGE has not provided sufficient evidence
that | egal expenses incurred to defend OGE against a | awsuit brought by a
former enployee were a direct result of Iraq’ s unlawful invasion and
occupation of Kuwait rather than of other factors. |In addition, the Pane
finds that OGE has not provided sufficient details on how professional fees
with respect to the collection and tax inplications of anbunts owed by KOC
were incurred, and that it has not stated or provided evidence of how these
resulted fromlraq' s invasion and occupati on of Kuwait.

487. Accordingly, the Panel recommends that no conpensati on be awarded for
OCE' s cl ai med professional expenses.

E. Repatri ati on _expenses

488. OGE clains that after the invasion of Kuwait by Irag it was forced to
pay certain expenses associated with the repatriation of enployees from
Kuwai t. OCGE was |ater reinbursed pursuant to the Secondnent Contract by
KOC for a portion of such expenses; it is seeking conmpensation in the
amount of US$3, 706 for the remainder

489. In support of this portion of its claim OGE has provided severa

i nvoi ces and receipts with respect to repatriation expenses and a letter
from KOC stating which of such expenses woul d be reinbursed by KOC. OGE
has not, however, reconciled invoices and receipts to anounts not

rei mbursed by KOC and expl ai ned why such anmounts were not reinbursed.
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490. The Panel finds that OGE has not provided a sufficiently detailed
expl anation of the claimed expenses or an explanation as to why these
expenses were not rei mbursed by KOC. The Panel accordingly recomrends that
no conpensati on be awarded with respect to this | oss el ement.

F. | nsurance expenses

491. OCGE clains that, although it term nated the enmpl oynent of enployees
assigned to work under the Maintenance Contract in Kuwait on 2 August 1990,
it continued to pay certain nedical, life, workers’ conmpensation and
general liability insurance expenses of all such enployees until the end of
August 1990; OGE covered the cost of such insurance for enployees that were
detai ned as hostages in Irag and Kuwait until their release in April of
1991. OGE clainms US$41, 849 for such insurance expenses, in support of
which it has provided invoices for insurance and workers’ conpensation
cover age.

492. The Panel finds that, because the clainmed i nsurance expenses rel ate
to OCGE enpl oyees seconded to KOC, these represented part of the costs of
OGE' s performance under the Secondnent Contract. |In considering OGE s |oss
of profits claim (see paras. 465-467, supra) the Panel has already found
that, as a result of Iraq’s unlawful invasion and occupation of Kuwait, OGE
did not earn revenues under the Secondment Contract between 2 August 1990
and the end of the term of the Secondnent Contract. As insurance expenses
woul d have been paid out of such revenues, the Panel finds that proven

i nsurance expenses incurred between 2 August 1990 and the end of the term
of the Secondment Contract are conpensable to the extent that OGE woul d not
al ready be conmpensated for them by nmeans of the Panel’s recomrended | oss of
profits award. The Panel notes that it has found that OGE has not
overstated the magnitude of its clained |oss of profits and has recommended
that conpensation in the clainmed amunt be awarded with respect to it.

493. The Panel notes that, in calculating its clainmed |oss of profit under
the Secondnent Contract, OGE subtracted from antici pated revenues certain
general and adm ni strative expenses related to the Secondnent Contract.

W t hout specifying their nmagnitude, OGE has stated that the subtracted
general and adm ni strative expenses included certain enpl oyee insurance
expenses; these were, notwi thstanding Iraq s invasion and occupati on of
Kuwai t, actually incurred. Based on a review of OGE s allocated financi al
statenents, the Panel has, with the assistance of its consultants,

determ ned that the insurance expenses subtracted from projected revenues
in the calculation of OGE's clained | oss of profit were equal to

US$12, 656. 00.

494. The Panel finds that the docunentary evidence provided confirnms that
OGE incurred at |east US$12,656 in insurance expenses with respect to

enpl oyees seconded to KOC between 2 August 1990 and the end of the term of
t he Secondnment Contract.
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495. However, the Panel notes that the enployee insurance expenses clai nmed
by OCE exceed US$12,656. As OCGE has only subtracted US$12, 656 in insurance
expenses fromits loss of profits claim an award in excess of US$12, 656
woul d result in overconmpensation. The Panel finds this to be correct

whet her OGE charged the insurance expenses in excess of US$12, 656 agai nst
revenues fromthe Secondment Contract or to another account. Accordingly,

t he Panel recomends an award of US$12, 656 for enpl oyee insurance expenses
incurred during the termof the Secondnent Contract.

496. The Panel notes that another portion of the clained enployee

i nsurance expenses relates to coverage of hostage enpl oyees after the end
of the termof the Secondnent Contract. Wth the assistance of its

consul tants, the Panel has determ ned that such portion is equal to
US$7,275. The Panel finds that such expenses were incurred as a result of
Irag’s unl awful invasion and occupation of Kuwait. In addition, because

t he enpl oyee insurance expenses proved to have been incurred after the end
of the termof the Secondnment Contract were not a cost of performance under
the Secondnent Contract, the Panel finds that they are conpensabl e under

t hi s headi ng.

497. Accordingly, the Panel recomrends conpensation in the anount of
US$12, 656 for enpl oyee insurance expenses incurred during the termof the
Secondrent Contract and US$7, 275 for enpl oyee insurance expenses incurred
after the end of the termof the Secondnent Contract.

G Relief paynents

498. Finally, OGE seeks conpensation in the amount of US$19,200 for relief
paynments made to the famlies of enployees detained as hostages in Irag and
Kuwai t. In support of this conponent of its claimOGE has provided copies

of six bank cheques representing such relief paynents.

499. The Panel finds that the OGE has provi ded adequate evidence of such
relief paynments and recommends that conpensation in the anpbunt of US$19, 200
be awar ded.
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H.  Recommended award

500. In summary, the reconmendati ons of the Panel are as foll ows:

Table 22. OGE recommended conpensation

Loss el enent daim Recommendat i on

(US$) (US$)
Loss of profit 183, 739 183, 739
I nt er est 77,029 0
Enpl oyee tinme 68, 978 0
O fice & professional expenses 21, 410 0
Repatri ati on expenses 3,706 0
| nsurance expenses 41, 849 19, 931
Rel i ef paynents 19, 200 19, 200

Tot al 415, 911 222,870
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X1, 1 NCI DENTAL | SSUES

A. Currency exchange rate

501. The Panel notes that several of the claimants have advanced clains in
currencies other than United States dollars. The Panel has assessed al
such clains, and performed all claimcalculations, in the original claim
currencies. However, the Conmi ssion issues its awards in United States
dollars. Accordingly, the Panel is required to determ ne the appropriate
rate of exchange to apply to | osses expressed and assessed in currencies
other than United States dollars.

502. The Panel also notes that all prior Conmmi ssion conpensati on awards
have relied upon the United Nations Minthly Bulletin of Statistics for
determ ning comrerci al exchange rates into United States dollars. The
Panel adopts that approach for this report.

503. In the circunmstances, the Panel finds that the appropriate currency
exchange rate to be applied to the clains advanced in the Third Instal nent
in currencies other than the United States dollar is the rate prevailing on
the date of loss, as outlined in section Xl II.B (infra). 3°

504. In the body of this report, the Panel has prepared a claimsummary
chart for each claimant, which appears at the conclusion of the Panel’s
assessnment of each claim \Where clai mants have advanced clains in
currencies other than United States dollars, the Panel has converted those
clainms into United States dollars in the claimsunmary charts, based on the
approach outlined above.

B. | nt er est

505. All claimfigures in the body of this report are net of any
i ndi vidual interest clains advanced by the cl ai mants.

506. In accordance with Governing Council decision 16, “[i]lnterest will be
awarded fromthe date the |oss occurred until the date of payment, at a
rate sufficient to conpensate successful claimnts for the | oss of use of

the principal amount of the award.” In decision 16, the Governing Counci
further specified that “[i]nterest will be paid after the principal anount
of awards,” whil e postponing a decision on the nethods of cal cul ation and

paynment of interest.

507. The task of the Panel, therefore, is to determ ne the date from which
interest will run for successful claimants in the Third I nstal nent.
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508. I n each case where a precise date of |oss is apparent or discernable,
the Panel reconmends that precise date as the date fromwhich interest wll
run.

509. In sone cases, a precise date of |oss cannot be established. In
those cases, the Panel has been guided by the “E2" Report. In particular
where the claimis for a loss of profits where that | oss was incurred
regularly over a period of time, the Panel has selected the m d-point of
those | osses. Further, where the claimis for a | oss of tangible assets,
the Panel has selected 2 August 1990 (the date of Iraq s unlawful invasion
and occupation of Kuwait) as the date of the |oss, as that coincides with
the claimants’ date of |oss of control over the assets in question. The
Panel has al so been guided by the “F1" Report. In particular, the Pane
finds that 16 Novenber 1990 (the mi d-point of the occupation of Kuwait) is
the appropriate date where | osses were suffered or extraordi nary expenses
were paid regularly throughout the period of lIraq s occupation of Kuwait.

510. In the case of Mtsubishi, the Panel has recomended that awards be
made with respect to 15 | oss elenments that belong to several |oss types.
While the Panel was able to estimate that M tsubishi’s conpensabl e | osses
occurred between 2 August 1990 and 30 January 1991, it was not, in the case
of several loss elements, able to establish precise |oss dates. After due
consi deration, the Panel selects 31 October 1990, the m d-point of the
period over which Mtsubishi’s conmpensable | osses occurred, as the date
fromwhich interest is to run

511. In accordance with these determ nations, the following is a summary
of the recommendati ons for conpensation of the Panel, along with a date
fromwhich interest awards will run:
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Table 23. Third instalnent clains -

Summary of recommendations by loss type with interest start dates

Name of claimant and | oss el ement US$ award armount Interest start date
Genoyer SA
conpensation paid to others 12,911 31 Cctober 1990 3¢

M t subi shi Cor poration

all loss elenents 1, 808, 263 31 Cctober 1990

Dowel | Schl unberger (M ddle East)lnc

unpai d accounts receivabl e 208, 382 21 January 1992 ¥

Shafi Bin Jaber & Bro’'s Co

loss of profit 404, 985 24 March 1991
machi nery 3,745, 754 2 August 1990
tools and instrunments 3,738 2 August 1990
tyres 29, 864 2 August 1990
the Portables and their 38,473 2 August 1990
contents

financial obligations with 115, 265 no interest

respect to real property

Cape East Linited
| oss of tangible property 29,909 2 August 1990

evacuation costs 37,819 17 Decenber 1990 *

Hal | i burton Conpany

decline in operating incone 1, 051, 000 1 Decenber 1990

Hal i burton Geophysical Services, Inc
conpensation paid to others 315,613 16 Novenber 1990

contract | osses 11, 891, 914 20 May 1992

Hal i burton Loggi ng Services, Inc

contract |osses 1, 465, 751 16 Novenber 1990

Qi s Engineering Corporation

conpensation paid to others 465, 213 16 November 1990
| oss of tangible property 83, 798 2 August 1990
bank accounts, securities and other 307, 455 16 Novenmber 1990

i ntangi bl es
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Nane of clainmant and | oss el enent US$ award anpunt Interest start date

Hal I'i burton Limted

decline in operating incone 965, 286 7 January 1991

conpensation paid to others 552, 020 16 Novenber 1990

| oss of tangible property 989, 213 2 August 1990
Wood Group Engineering Ltd.

all loss elenents 591, 118 25 January 1991 4
Dresser Industries Inc. 0 not applicable
Nat i onal - O | wel |

resal e and cancel |l ati on costs 791, 672 1 Decenber 1990 #

l oss of profit 232,712 1 March 1991 %
OGE Drilling Inc.

loss of profit and insurance 203, 670 1 Decenber 1990 #

expenses

relief paynents 19, 200 4 Septenber 1990 *

C. daimpreparation costs

512. Al claimfigures in the body of this report are net of any
i ndi vi dual cl aimpreparation cost clainms advanced by the clai mants.

513. In a letter dated 6 May 1998, the Panel was notified by the Executive
Secretary of the Comm ssion that the Governing Council intends to resolve
the issue of claimpreparation costs at a future date. Accordingly, the
Panel takes no action with respect to clainms for such costs.



S/ AC. 26/ 1999/ 13
Page 126

514.

recomrended awar ds.

XIV.

RECOMVENDATI ONS

The following table is a summary showi ng net clainms and the Panel’s

Table 24. Summary showing net clains and the Panel’s recomended awards
d ai mant Net C ai mf Recommendat i on |Recommendati on
(Original (US$)
currenci es)
Genoyer (FF) 67, 535, 458 566 111
(US$) 289, 553 12, 800 12, 800
(1D 8,424, 477 0 0
Sub-t ot al 12,911
M t subi shi (yen) 12, 968, 598, 047 174, 197, 011 1, 346, 711
(US$) 6, 581, 436 461, 552 461, 552
Sub-t ot al 1,808, 263
Dowel | (US$) 1,591, 315 208, 382 208, 382
Shaf co (SRl) 31, 270, 628 16, 246, 104 4,338,079
Cape (US$) 759, 000 37, 819 37, 819
(£ stg.) 50, 096 0 0
( KD) 10, 465 0 0
( Dh) 109, 797 29, 909
Sub-t ot al 67,728
Hal |'i burton (US$) 1, 454, 549 1, 051, 000 1, 051, 000
Conmpany
Hal | i burton (US$) 12, 687, 588 12, 207, 527 12, 207,527
Ceophysi ca
Hal | i burton (US$) 3,990, 436 1, 465, 751 1, 465, 751
Loggi ng
Qi s Engi neeri ng (US$) 5,709, 165 856, 466 856, 466
Hal | i burton (US$) 11, 760, 675 2,506,519 2,506,519
Limted
Wood G oup ( KD) 244,853 78, 475 271, 540
(£ stg.) 185, 740 162, 985 319,578
Sub-t ot al 591,118
Dr esser (US$) 342,819 0 0
NOW (US$) 1,531, 428 1,024, 384 1,024, 384
oGE (US$) 415, 911 222,870 222,870
Tot al s (FF) 67, 535, 458 566 111
(US$) 47,113,875 20, 055, 070 20, 055, 070
(1D 8,424, 477 0 0
(yen) 12, 968, 598, 047 174, 197,011 1, 346, 711
(SR) 31, 270, 628 16, 246, 104 4,338, 079
(£ stg.) 235, 836 162, 985 319,578
( KD) 255, 318 78, 475 271, 540
(Dh) 0 109, 797 29, 909
Total recommendation ( US$) 26, 360, 998
*The total in United States dollars of amounts clained in the Third

I nst al nent,

converted at the 1 August

United Nations Monthly Bulletin of Statistics,

with claims stated in anpunts ot her

than United States dollars
1990 average nonthly rate as reported in the
is US$186, 671,

158.




Geneva, 19 March 1999

(Signed) M. Allan Philip
Chai r man

(Signed) Judge Bola Ajibol a
Commi ssi oner

(Signed) M. Ant oi ne Antoun
Conmi ssi oner
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Not es
1/ “Provisional Rules for Cains Procedure” (S/AC. 26/1992/10).
2/ “Criteria For Additional Categories of Cl ains”

(S/ AC. 26/ 1991/ 7/ Rev. 1) (“decision 7).

3/ “Conpensation for Business Losses Resulting fromlraqg s Unl awf ul
I nvasi on and Cccupation of Kuwait where the Trade Enbargo and Rel at ed
Measures were al so a Cause” (S/AC. 26/1992/15), para. 6 (“decision 15”).
Deci sion 15 enphasizes that for an alleged | oss or damge to be

conpensabl e, “the causal link nust be direct”
(para. 3).
4/ “Proposi tions and Concl usi ons on Conpensation for Business Losses:

Types of Damages and Their Valuation” (S/AC. 26/1992/9) ("decision 9").
Deci sion 9 discusses the three main general categories of |oss types that
prevail anong the category “E” clainms: [|osses in connection with
contracts, losses relating to tangible assets and |osses relating to

i ncome- produci ng properties.

5/ Deci si on 15, para. 5.

6/ “United Nations Conpensation Conm ssion ClaimFormfor Corporations
and O her Entities (FormE): Instructions for Caimnts”, (“FormE’) para.
6. This requirenent is repeated at article 35, para. 1 of the Rules.

7/ Form E, para. 6.

8/ CGenoyer clainms FF 3,800,000 for this loss elenent. In response to a
guestion fromthe Panel, CGenoyer advised that this was cal cul ated as 10 per
cent of a total contract anount of FF 36,500,000. Genoyer has not sought
to anmend its claimto FF 3,650,000, nor has it explained the discrepancy
between this figure and the amunt cl ai nmed.

9/ Deci sion 7, para. 34(b).

10/ “Report and Recomendati ons made by the Panel of Conmi ssioners
Concerning Part One of the First Instalment of Cl ainms by Governments and
International Organi zations (Category “F’ Clains)” (S/AC. 26/1997/6)
(hereinafter referred to as the “first ‘F1' Report”), paras. 24-25.

1/ Deci sion 7, para. 34(b).

12/ Deci sion 7, para. 34(c).

13/ First ‘F1' Report , para. 94.
14/ | bid., paras. 95-96.

15/ | bi d.

16/ See, also, “Report and Recommendati ons made by the Panel of
Commi ssi oners Concerning the Third Instal nent of ‘F1' Cl ains”
(S/AC. 26/ 1999/ 7) para. 123, in which the “F1" Panel reaffirnmed its finding
that “conpensation will only be recommended for clains for [proven] costs
incurred in evacuating individuals from Kuwait, lraqgq, |srael and Saud

Ar abi a.”

17/ Deci sion 9, para. 6.



S/ AC. 26/ 1999/ 13
Page 129

18/ The rate of exchange for the conversion of Japanese yen to United
States dollars used as at 1 August 1990 is the average monthly rate as
reported in the United Nations Monthly Bulletin of Statistics, Vol. XLV,
No. 4, April 1991

19/ Rul es, article 6, para. 5.
20/ The “E2” Report, paras. 193-197. Performance with respect to
retenti on nmonies occurs, for the purpose of the determ nation of when a
debt of Iraq arose, when the conditions precedent for its rel ease have been
sati sfi ed.

21/ Toget her, the clainmed ambunts stated herein are equivalent to £ stg.
458, 261, the net amount claimed by Cape.

22/ The amount recomended by the Panel is slightly |ess than the anount
cl ai mred based on exchange rates prevailing as of the date of the debit
not e.

23/ This is a corrected figure; the claimant’s net total of
US$3, 996, 166. 00 contains two errors which have been corrected by the
secretari at.

24/ The claimant’s original net figure was US$11, 735,341. This figure
has been adjusted upwards by US$25,334 to include the portion of the
interest clains that is not for interest on an award, but rather for |oss
of use of funds; see para. 393.

25/ Factory at Chorzéw case, Merits, Judgenent No. 13, 1928, P.C. [|.J.
Series A, No. 17, p.47.

26/ See British Clainms in the Spanish Zone of Mrocco case, Decision of 1
May 1925 (United Kingdomyv. Spain) United Nations Report of Internationa
Arbitral Awards, vol. Il, p. 615 et seq. for an exanple of the application
of a deduction froma clai mbased on principles of unjust enrichnent.

27/ The “E2" Report, para. 90. The “E2" Panel specifically stated that
“performance” for purposes of determi ning the jurisdiction of the

Commi ssion * can nmean conpl ete performance under a contract, or partia
performance, so long as an anmpbunt was agreed to be paid for that portion of
conpl eted partial perfornmance

28/ The “E2" Report, paras. 136-140.
29/ The “E2" Report, para. 90. The "E2" Panel specifically stated that
“performance” for purposes of determi ning the jurisdiction of the

Commi ssion * can nmean conpl ete performance under a contract, or partia
performance, so long as an anmpbunt was agreed to be paid for that portion of
conpl eted partial perfornmance

(98}

o/ The “E2" Report, paras. 136-140.

31/ | bi d.

32/ Toget her, the clainmed ambunts stated herein are equivalent to £ stg.
675,446, the total anount, net of claimpreparation costs, claimed by Wod
G oup.

33/ Factory at Chorzéw case, Merits, Judgenent No. 13, 1928, P.C.I1.J.,
Series A, No. 17, p.47.
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34/ See British Clainms in the Spanish Zone of Mrocco case, Decision of 1
May 1925 (United Kingdomyv. Spain) United Nations Report of Internationa
Arbitral Awards, vol. Il, p. 615 et seq. for an exanple of the application
of a deduction froma claimbased on principles of unjust enrichnment.

35/ The United Nations Minthly Bulletin of Statistics Currency conversion
rates are the md-point rates prevailing for each nonth.

36/ This date is the date on which the |argest portion of the expenses
were incurred.

37/ This date is 540 days after the issuance of the mddle of the three
conpensabl e i nvoi ces, in accordance with the invoice due date.

38/ As discussed in para. 271, supra, Shafco’s debt under the Financing
Contract has been reschedul ed to an unspecified date. The rescheduling
agreenent between Shafco and the | ender does not state that Shafco will be
charged interest on the amount owed to the | ender. Because the |lender is
the ultimte beneficiary of any award with respect to this |oss el enment and
woul d not have been paid interest on the anbunt owed to it by Shafco, the
Panel finds that no interest on the reconmmended award is required in this
case.

9/ This is the date of the applicable debit note.

40/ The | argest portion of this | oss el ement represents payments that
were to be made in 3 equal sem -annual instal ments comenci ng 20 Novenber
1991. The date selected is the mddle of these 3 paynent dates.

41/ This date is the estimted m d-point of the period over which Wod
Group’s conpensabl e | osses were incurred

42/ This date is the estimted m d-point of the period over which OGE s
profit and insurance | osses were incurred.

43/ This is the estimted date on which NOWwoul d have received paynent.

44/ This date is the estimted m d-point of the period over which OGE s
profit and insurance | osses were incurred.

45/ This is the date when the relief paynents were made.



