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| nt roduction

1. This is the fifth report to the Governing Council of the United
Nat i ons Compensati on Comm ssion (the “Conm ssion”) submtted pursuant to
article 38(e) of the Provisional Rules for Clainms Procedure (the “Rules”),
by the Panel of Comm ssioners (the “Panel”) appointed to review individua
claims for dammges above US$100, 000 (category “D’ clains). ' This report
contains the determ nations of the Panel in respect of the third

i nstal ment, conprising 440 category “D’ clains, submitted to the Panel by
the Executive Secretary of the Conmm ssion, pursuant to article 32 of the
Rul es.

2. The Panel began its review of the third instalment in July 1998 when
it issued the related procedural order. The third instalnent is nade up of
cl aims which contain | oss types for which methodol ogi es were devel oped
during the consideration of clainms in the first and second instal nents,
(“application clains”). 2 In addition to regular conmunications, the Pane
met with the secretariat at the Comm ssion’s headquarters in Geneva to
consider clainms in the third instalnment on the follow ng dates: 27-29 July
1998, 16-18 Novenmber 1998, 21-22 Decenber 1998 and 25-27 January 1999.

3. At each neeting held to consider clains in the third instal ment, the
Panel reviewed a nunber of clains with new issues that had not arisen in
previous instalnents. The Panel also exam ned the application of the

met hodol ogi es al ready devel oped and satisfied itself that the appropriate
met hodol ogi es had been applied to each |oss clai ned.

. BACKGROUND

A. Backaground information

4, The factual background relating to Iraqg’s invasion and occupati on of
Kuwait that was taken into account by the Panel in reviewing clains in this
third instalment, is set out in detail in the First and Second Reports 3

5. The Panel has al so taken into consideration additional relevant
material, including informati on acconpanying the subm ssion of the third

i nstal ment of clainms provided by the Executive Secretary pursuant to
article 32 of the Rules and additional information and views presented by
Governnments that have submitted clainms, and by the Government of lraqg, in
response to the reports submtted to the Governing Council by the Executive
Secretary in accordance with article 16 of the Rul es.

B. General |egal franmework

6. The general |egal framework for the resolution of category “D
clainms is set out in chapter V of the Panel’s First Report.
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C. Applicable evidentiary standard

7. The issue of evidentiary standards to be applied in review ng
category “D’ clainms was addressed by the Panel in chapter VI of the First
Report and chapter Il of the Second Report. 4 These two reports were
approved by the Governing Council in decisions 47 and 49 respectively. 5 As
with the first and second instalnments, the Panel has reviewed the clains in
the present instalnment and nade its reconmendati ons by assessing the
docunentary and ot her appropriate evidence as well as bal ancing the
interests of claimnts, who had to flee a war zone, with the interests of
the Governnent of Iraq, which is |iable only for damages caused as a direct
result of its invasion and occupation of Kuwait.

1. NEWI SSUES ARI SI NG | N APPLI CATI ON CLAI M5

8. As indicated above, some of the application clains in this

i nstal ment raise new issues that were not dealt with in either the First or
Third reports. These new issues and the Panel’s determ nati ons on those

i ssues are set out in this section

A. Dl(noney) issues: Clains for departure expenses incurred outside the
jurisdictional period

9. The Panel considered clainms submtted by individuals who had

i ncurred D1l(noney) expenses outside the period 2 August 1990 - 2 March 1991
(the “jurisdictional period”). Wile the claimnts had thensel ves departed
during the jurisdictional period, expenses such as furniture transport
costs were not incurred until after 2 March 1991. The Panel determ ned
that in order to be considered for conpensation, in addition to proper
docunent ary evi dence of the expenses clained, there nust be an acceptable
expl anatory statenment ® as to why the expenses claimed were incurred
outside the jurisdictional period and their relation to Iraq s invasion and
occupation of Kuwait.

B. D1(MPA) issues

10. A nunber of D1(MPA) clainms are submitted on behalf of mnors,
rangi ng from newborns to adol escents, for forced hiding during Iraq’s

i nvasi on and occupation of Kuwait. The Panel took cogni zance of the
circunstances of forced hiding by fam |y groups during the jurisdictiona
peri od and considered the question of the ability of a child to experience
a “manifestly well-founded fear for one's life or of being taken hostage or
illegally detained”. 7 The Panel determined that children who had learnt to
wal k and had to be restrai ned and confined woul d be capabl e of experiencing
such fear. Accordingly, the Panel considered that a child of two years or
ol der woul d be consi dered capabl e of experiencing a “manifestly well-
founded fear” for the purposes of D1(MPA) cl ains.

C. D2(personal injury) issues
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1. Determnation of applicable deened incone

11. The Panel considered a personal injury claimwhere the victimwas a
non- Kuwai ti injured in Kuwait who took treatnent in a third country. The
Panel determ ned that for the purposes of calculating the recommended
D2(personal injury) award and assigning a deened incone to the injured
person, the deened inconme should take into account the |ocation of the
injury. Since the injury occurred in Kuwait, the deemed income for Kuwait
was used for calculating the recoomended award. &

2. Concurrent clainms for D2(personal injury) and D6(l oss of incone)

12. The Panel considered whet her individuals who had cl ai med | osses
under both D2(personal injury) and D6(loss of income) could receive
concurrent awards for both |loss types. The Panel concluded that although
both | oss types contenplate | oss of incone as an el ement of conpensation
concurrent awards would not result in overlappi ng conpensation as the D6
loss relates to the loss of a specific termof enploynment and the D2 | oss
relates to the inability of the claimant to continue to earn inconme due to
Injury.

3. dains arising out of nultiple sexual assaults

13. The Panel considered the | anguage of decision 8 of the Governing
Council °in the light of nental pain and anguish clains where consecutive
mul ti pl e sexual assaults had occurred. Decision 8 establishes a ceiling of
US$5, 000 “per incident” of sexual assault while a ceiling of US$30, 000 per

i ndividual is set for all types of MPA clainmed. The Panel decided that, in
the case of consecutive multiple assaults which occurred on the sanme
occasi on, each assault should be viewed as an “incident” within the

| anguage of decision 8, having regard to the conparative severity of the
mental pain and angui sh suffered by a victimof nultiple assaults versus a
singl e assault. Accordingly, the Panel determ ned that the victi mwould be
entitled to US$5, 000 for each incident of sexual assault, up to a maxi mum
of US$30, 000.

4. dains for devel opnent of abnormalities during pregnancy

14. Clains for pre-natal injuries caused to a child should be

consi dered conpensabl e | osses where a direct causal |ink between the

physi cal condition that caused the injury and Iraq s invasion and
occupation of Kuwait can be established. In one claim the Panel determ ned
that the nedical evidence established that pregnancy conplications arising
froma scud mssile attack resulted in foetal stress causing the child to
be born with severe brain damage. The Panel has recomended an award of
conpensation on the basis that the injury to the child was directly caused
by mlitary operations of Irag in the context of Iraq s occupation of
Kuwai t .

5. dains concerning congenital conditions
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15. The Panel considered a claimby a nother on behal f of her son who
was five years old at the tinme of an lraqi missile strike near their hone.
The nother all eges that she noticed a squint in her son's left eye which
rapidly deteriorated to conplete esotropia (a rotation of the eyebal
towards the nose) and | oss of vision. The boy underwent two operations in
an effort to correct the problem but w thout success. Two nedical reports
were provided, both of which Ieft in considerable doubt the connection
between the esotropia and the enotional trauma. One report noted that the
not her had a history of esotropia.

16. The Panel found that the clai mant had not established a clear causa
link between the onset of the esotropia and the scud mssile attack. The
Panel al so took into account the fact that there was a fanmly history of
the condition and determ ned that without a clear |ink between the onset of
the condition and Iraqg’ s invasion and occupation of Kuwait, no conpensation
coul d be awarded.

D. D3(death) issues: Clains for m ssing persons

17. The Panel considered a D3(death) claimfor a m ssing person where
the clai mant had not provided proof of death. Having regard to the passage
of time between the subm ssion of the original claimand the processing of
the claim the Panel was of the view that the clainmnt should be contacted
in order to determ ne whether there was any further information avail able
concerning the mi ssing person since the subm ssion of the claimor whether
the claimant was able to furnish appropriate evidence of death. After
havi ng made a request of the claimnt for such further evidence and

recei ving no response, the Panel determ ned that no conpensation could be
awar ded.

E. D6(l oss of incone) issues

1. dains for farm subsidi es

18. A nunber of individuals claimunder D6(loss of inconme) for |oss of
support in connection with farmoperations in Kuwait. The claimnts were
| essees of land fromthe Kuwait Departnent of State Properties and were
licensed to exploit the land for agricultural purposes. Before lraq s

i nvasi on, the | essees received government support fromthe Genera
Authority for Agriculture for their farm ng activities and they now claim
conmpensation in respect of the government subsidy that they would have
received in 1991 and 1992.

19. The Panel considered that, generally, |osses suffered by farmng
operations that were shown to be directly related to Iraqg’s invasion and
occupation of Kuwait could be conpensable. However, as the claimnts were
not engaged in any farm ng operations during the period clainmed for, non-
recei pt of a subsidy would not constitute a conpensable loss to the

claimants. The Panel has therefore recommended that no conpensation be
awarded for failure to receive the subsidy.
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2. Cains for loss of inconme where the clainmant was re-enployed during the
jurisdictional period

20. A nunber of individuals who had submtted D6(l oss of incone) clains
relating to their enploynment which was ternminated at the tine of the

i nvasion were able to secure new enploynment during the jurisdictiona
period. The Panel considered a claimant’s duty of mtigation in the

enpl oynment | oss context and general principles of damages in determ ning
how to treat incone fromsuch new enploynent in the cal cul ati on of
conpensation. The Panel took cogni zance of the Background Report on

Enmpl oyment Cl ai ns prepared for the Conmmi ssion by an international |abour
expert ' and concluded that the duty to mitigate the enploynment |oss was
already built into the methodol ogy enpl oyed by the Conm ssion

21. The Panel therefore determ ned that, as a general rule, incone from
new enpl oynent secured after 2 August 1990 will not be deducted fromthe
recommended award cal cul ated under the D6 nethodology as it is already
accounted for in the methodol ogy. However, the Panel would review on an

i ndi vi dual basis any case where the claimant earned substantial inconme from
t he new enpl oynent.

3. Cains with proof of enploynent but no evidence of incone earned

22. In instances where clai mants have provi ded proof of enploynment at
the tine of Iraqg’ s invasion of Kuwait but have been unable to provide
docunent ary evidence of their salary, the Panel determ ned that the “Table
of Average Wages of Paid Enploynment in the Labour Force” included in the
PAAC “C’ Covering Report, could be used to cal cul ate conpensati on based
upon statistical information concerning the claimnts’ type of enploynent
and nationality. * The Panel enphasized that both the fact of enpl oynent
and an enployment-rel ated | oss woul d have to be clearly established in
order for the claimnt to receive conpensation using the PAAC nonthly

i ncome figures.

F. D(other) issues

1. dains arising fromfines inposed by courts in |lrag

23. The Panel considered clains for fines paid by the claimant to a
court in Ilraq and clains for funds confiscated pursuant to a court order

i ssued by a court in Iraq. The Panel determ ned that where the fines

| evied by the court or the court-ordered confiscation of funds were
directly related to Iraqg’s invasion and occupation of Kuwait, the amunts

| ost woul d be conpensable. The Panel decided that where the anmounts | ost
are evidenced by a court order, the claimnt should provide the original or
a certified copy of the court order to the Panel for confirmation.

2. Clains arising out of bribes paid
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24, A claimant who was visiting Iraq at the tine of Irag’ s invasion of
Kuwait states that he paid bribes to various “guards, drivers, judges and
other authority figures” to secure his release after having been taken into
custody in Ilraq. The Panel considered whether anmounts allegedly paid as
bribes to secure a person’s release fromdetention in Iraq were directly
related to Iraqg’s invasion and occupation of Kuwait and what woul d
constitute sufficient proof of payment of such bribes.

25. The Panel considered that such clains would have to be reviewed in
the Iight of the circunstances of each case and the evidence provided. The
Panel held that in the present case the claimant had failed to provide any
accept abl e evi dence and concl uded that no award be reconmended.

I11. REVIEW OF PREVI OUS PANEL DECI SI ONS

A. D6(loss of income): End of service indemities

26. In the Third Report, the Panel noted that sonme of the non-Kuwait
public sector enployees enployed in Kuwait prior to lraq s invasion and
occupation of Kuwait had acknow edged receiving end of service indemities
fromtheir enployers. 2 The Panel had taken into consideration the fact
that end of service indemities had already been factored into the D6(I| oss
of incone) salary nmultiplier and determ ned that, where evidence existed
that a clai mant had received end of service indemities, those anounts
shoul d be deducted fromthe recormended anount of conpensation

27. Subsequent to its decision in the Third Report, the Panel received
informati on fromthe Government of Kuwait concerning the nature and nethod
of calculation of the end of service indemmities. After a review of this
i nformati on, the Panel has come to the conclusion that such end of service
indemmities were in fact in the nature of superannuation, a non-
contributory service benefit accrued over time by the enpl oyee, and were
payable to the enployee in any event at the time of termi nation. The Pane
al so took note of the fact that the Government of Kuwait did not file a
claimwi th the Comm ssion for the reinbursenent of these benefits.

28. In the light of this further information, the Panel determ ned that
such end of service indemities could not be deducted fromthe recomended
awar ds cal cul ated under the D6(loss of incone) nethodol ogy and that, where
necessary, amendments should be made to any clains from previ ous

i nstal ments where end of service indemities had been deducted fromthe
recommended awards. Such corrections will be recommended in reports on
subsequent instal nments.
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V. PANEL DETERM NATI ONS ON OTHER CLAIMS IN THE THI RD | NSTALMENT

29. In the course of review ng and checking the application of the
met hodol ogies to the clainms in the third instal ment, the Panel made a
nunber of additional determ nations.

30. The D2(personal injury) claims reviewed by the Panel included
clainms for injuries which had occurred outside the jurisdictional period.
The Panel affirmed that in order for such injuries to be conpensable, the
claimant had to denonstrate a clear and direct connection between the
injury and lraqg’ s invasion and occupation of Kuwait. In one claim the
Panel determ ned that since the claimof a child born with severe brain
injuries had been recomrended for conpensation (referred to at paragraph
14, supra), the father’s claimshould be rejected as it duplicated the sane
|l oss. In another case, the Panel held that where a claimant failed to tick
the D2( MPA) box on the claimform but clearly denonstrated MPA in the
attached statenent, the claimnt could receive conpensation for MPA

31. The Panel noted that a small nunber of clains with D4(persona
property) | osses had been inadvertently included in the third instal ment.
The Panel held that since the D4(personal property) nethodol ogy had been
devel oped and approved by the Comm ssion’s Governing Council before the
conpletion of the third instalnent, it was able to nake recommendati ons for
t hese cl ai ns.

32. In both the First and Third Reports, the Panel considered the
conpensability of D6(loss of inconme) clains by the enpl oyees of the London
branch of an Iraqgi state owned bank which cl osed down shortly after Iraq’ s
i nvasi on of Kuwait. The Panel concluded then that such clainms would be
conpensabl e regardl ess of the location of the loss if the | oss was shown to
be directly related to Irag’ s invasion and occupation of Kuwait. 1In this

i nstal ment, one such bank enpl oyee was not conpensated for the clainmed |oss
of incone because the Panel determ ned that the termi nation of the
claimant’ s enployment in July 1993 was no | onger directly related to the

i nvasi on and occupation due to the time that had el apsed since the invasion
and occupati on.

33. The Panel considered a claimsubmtted under D6(loss of inconme) in
relation to an individual’s subcontracts for services. The trigger for
paynment under the subcontracts was the invoicing of the work by the
contractor or delivery of the conpleted works according to the project
schedul e. The Panel held that because the projects that were the subject
of the contracts did not go forward or were cancelled, the trigger for
paynment under the subcontracts did not occur and therefore no conpensation
was recomrended.

34. A nunber of individuals filed clains under D6(loss of incone) which
are nore properly categorized as D8/ 9(business |oss) clains. The Pane
determ ned that such clainms could not reasonably be processed under the

exi sting nethodol ogi es, and therefore directed that the clainms be deferred
for consideration with individual business |oss clainms.
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35. The Panel reviewed a nunber of clains in which individuals clainmed
for judgnent debts that pre-dated Iraq s invasion and occupation of Kuwait.
The Panel determ ned that where the judgnment debtor continues to exist, or
where the claimant has failed to make sustained attenpts to collect on the
judgrment debt, the clains are not conpensable. The Panel determ ned that
to be eligible for consideration, the claimnt nmust establish that the

di sappearance or insolvency of the judgement debtor is directly related to
the invasi on and occupati on

V. RECOMVENDATI ONS

A, Awards by subnitting entity

36. The annex hereto lists the awards recommended by the Panel for each
Government and international organization that has claimnts included in
the third instalment. Each Governnment and international organization wll
be provided with a confidential |ist containing the individua
recommendati ons made in respect of its claimants. As will be seen fromthe
annex, against the total amount clained of US$102,987,603.71, the Panel has
recomended conpensation totalling US$19, 502, 642. 64.

B. | nt erest and exchange rates

37. The Panel reconmends that interest be awarded pursuant to its
determ nati ons as set out in chapter V, section H of the First Report.

38. For purposes of cal cul ating recomrended anmounts, the Panel has
converted currencies other than United States dollars pursuant to its
determ nati ons set out in chapter V, section G of the First Report.

39. Where | osses are clained for noney in currencies other than United
States dollars and it is established fromthe evidence in the claimfile
that the application of the exchange rate approved by the Panel nentioned
above, would result in either under-conpensation or over-conpensation of
the claimant, the Panel determned that it will select a conversion rate
based on the evidence that nost closely conpensates the claimant for the
val ue of the loss suffered. This would be applied in situations, in
particul ar, where the claimnt has subnitted evidence that he or she
purchased the noney at a rate different to the rate approved by the Panel
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C. Subm ssion through the Executive Secretary to the Governing Counci

40. The Panel respectfully submts this report through the Executive
Secretary to the Governing Council, pursuant to article 38(e) of the Rules.

Ceneva, 26 January 1999

(Signed) R K. P. Shankardass
Chai r man
(Signed) H M Joko- Smart

Commi ssi oner

(Signed) M C. Pryles
Commi ssi oner
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1/ S/ AC. 26/ 1992/ 10.

2/ In the first instal nent of category “D’ clains, the Pane
devel oped net hodol ogies for the follow ng | oss types: Dl(noney); Di(menta
pai n and angui sh (“MPA’); D3(death); D4(notor vehicles); D6(loss of
i ncome); D10(paynment or relief to others); and D10O(other). A ful
description of the methodol ogies is set out at paragraphs 103 to 382 of the
“Report and Reconmendati ons Made by the Panel of Comm ssioners Concerning
Part One of the First Instal ment of Individual Cl ains for Damages Above
US$100, 000 (Category “D’ Clains)” (S/AC. 26/1998/1)(“First Report”). The
Panel devel oped net hodol ogies for the followi ng |oss types in part one of
the second instal ment: D2(personal injury) and D5(loss of bank accounts,
st ocks and ot her securities). These methodol ogi es are described in the
“Report and Reconmendati ons Made by the Panel of Comm ssioners Concerning
Part One of the Second Instal ment of Individual C ains for Damages Above
US$100, 000 (Category “D’ Clains)” (“Third Report”), at paragraphs 41-116.

3/ See in particular chapter Il of the First Report and chapter IV
of the “Report and Recommendati ons Made by the Panel of Conmmi ssioners
Concerning Part Two of the First Instalment of I|ndividual Clainms for
Damages Above US$100, 000 (Category “D’ Clainms)” (S/AC 26/1998/3) (“Second
Report™).

4/ See al so paragraph 8 of Governing Council decision 7 which
provides that “[s]ince ... [D] clainms nmay be for substantial anmounts, they
must be supported by documentary and ot her appropriate evidence sufficient
to demonstrate the circunstances and the amount of the clainmed | oss”

(S/AC. 26/ 1991/ 7/ Rev.1). See also articles 35(2) and (3) of the Rules.

5/ S/ AC. 26/ Dec. 47 (1998) and S/ AC. 26/ Dec. 49 (1998).

6/ See paragraph 75 of the First Report for the Panel’s
el aboration on an “acceptabl e expl anatory statenent”.

7/ See paragraph 3(f) of Governing Council Decision 3
(S/ AC. 26/ 1991/ 3) .

8/ See paragraph 70 of the Third Report for an expl anation of how
the “deened inconme” is determ ned. The deened annual incone for Kuwait was
established by the Panel as being KW 6000 pursuant to the “Table of
Aver age Wages of Paid Enploynment in the Labour Force” which is part of a
report entitled “Mnistry of Planning Final Results Labour Force Survey,
March 1988 (Part 1)”, contained in the “Covering Report and Supporting
Materials for Clainms in Category C Submitted to the United Nations
Conpensati on Comm ssion by the Public Authority for Assessnent of
Conpensation for Damages Resulting fromlraqi Aggression, Governnent of the
State of Kuwait, 14 April 1994” (“PAAC 'C Covering Report”).

9/ S/ AC. 26/ 1992/ 8

10/ “Background Report on Enploynment Clains (C6)" prepared for the
Commi ssion by Al an G adstone, Decenber 1993.

1/ See note 8.

12/ See the Third Report at paragraphs 32 and 33.
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Annex
Sunmary Recommendations of the Third Instalnment of Category “D’ Cains
Submitting Entity Amount C ai nmed Nunber of Nunber of clains Anmount of
(US$) d ai s Not Reconmended Conpensation
Recomended for Paynent (US$)

Australia 736, 769. 70 2 1 167, 664. 83
Canada 3, 503, 652. 98 16 4 562, 930. 19
Egypt 450, 160. 77 - - 1 0. 00
France 131, 150. 00 - - 1 0. 00
Cer many 42,547.71 1 0 22,837. 40
Hungary 38, 266. 00 1 - - 38, 266. 00
I cel and 146, 186. 85 1 - - 9, 055. 73
I rel and 3, 730. 00 - - 1 0. 00
I ndi a 27,301, 610.73 40 8 1,501, 591. 52
| srael 18, 963, 200. 00 7 - - 236, 713. 64
Italy 224, 803. 00 2 3 51,712. 79
Jor dan 26,671, 914. 05 97 9 1/ 5, 145, 257. 40
Kuwai t 5,667, 709. 81 90 15 2/ 5,664,171.70
Lebanon 373, 002. 32 2 1 119, 148. 33
Phi | i ppi nes 106, 342. 82 1 - - 48, 957. 18
Paki st an 71, 169. 55 1 - - 35, 584. 80
Sudan 1, 075, 812. 83 7 - - 377, 168. 50
Sweden 94, 735. 00 1 - - 94, 735. 00
Syria 194, 989. 00 - - 1 0. 00
Uni ted Ki ngdom 10, 149, 981. 48 54 9 3/ 3,132,729.79
United States 6,296, 172. 94 50 6 2,161, 993.73
UNDP (Washi ngt on) 263, 927. 78 1 3 7,958. 00
UNRWA (Gaza) 271, 589. 29 3 0 124, 166. 11
Tot al 102,779, 424. 61 377 63 19, 502, 642. 64

1/ One claimfrom Jordan has been deferred.

2/ Six clainms from Kuwait were deferred.

3/ One claimfromthe United Kingdom has been deferred.




