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This refers to your letter reference: UNCT EXE/ 512/98 of 8 January
1998 with regard to the consideration by the Governing council at its
twenty-si xth session of part one of our Panel’s report and recomrendati ons
concerning the first instalnent of category “D’ clains. | amresponding to
your letter after having discussed the issues considered by the Council
with ny other colleagues on the Panel.

W nuch regret that sone confusion has been caused by the way in
whi ch the word “al one” has been used in paragraph 75 of our report in
relation to reliance upon an Acceptabl e Expl anatory Statenent.

Bef ore explaining the Panel’s intention and understandi ng as set out
in paragraph 75, | would like to take this opportunity to respectfully
reassure Menbers of the governing Council that for the purpose of dealing
with clains in category “D’, and while considering the clains in the first
instal ment, the Panel has been acutely conscious of the evidentiary
requi rement for the category “D’ clains established by the Governing
Council. This will also be apparent fromwhat has been stated in, for
exanpl e, paras 7, 67, 69 and 70.

To explain the Panel’s intention and understanding with respect to
the use of an Acceptabl e Explanatory Statement, | would like to invite
reference to the preceding paragraphs, in particul ar paragraphs 72 and 74
of the report. As stated in paragraph 72, the Panel concluded that in the
difficult circunstances of the invasion and occupati on of Kuwait “nany
clai mants cannot, and cannot be expected to, docunent all aspects of a

claimf. It is then stated that the |l evel of proof the Panel has consi dered
appropriate is close to what has been called “bal ance of probability” as
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di stingui shed fromthe concept of “beyond reasonabl e doubt” required in
sone jurisdictions to prove guilt in acrimnal trial. Therefore, where a
cl ai mant was unabl e to docunent all aspects of a claim(but only sone of
then), the Panel concluded, as stated in para 74, that “in respect of
certain loss types, significant weight nust be given to, and reliance can
be placed upon, a clear explanatory statenent in support of the particulars
inthe “D claimfornf. As will be apparent fromwhat is stated later in
the report (e.g. paras 107, 160, 166) the kinds of |oss types the Pane
particularly had in mnd were departure clains, being taken as a host age,
forced hiding, death clains and resulting Mental Pain and Anguish (MPA) or

| oss of support. In each of such cases, an Acceptabl e Expl anatory
Statenent is only intended to be relied upon as suppl enentary evi dence
provi ded ot her surrounding circunstances justify doing so. In other words,

the intention has been that where there is a gap in the clainmant providing
conpl ete docunentary evidence to support a particular kind of |oss type,
the Acceptabl e Expl anatory Statenent, given the surroundi ng circunstances,
mght be relied upon to fill such a gap. The intention has not been that
the Acceptabl e Expl anatory Statenent could be relied upon where there was
no ot her evidence at all.

As will be seen, even in the definition of an Acceptabl e Expl anatory
Statenent in paragraph 75, the requirenment is for an explanation for the
absence of “additional docunentary evidence”. Wien naking a reservation
regardi ng use of an Acceptabl e Explanatory Statenent in respect of
future larger and nore conplex loss types, it was the Panel’s
intention to indicate that in such future cases even an Acceptabl e
Expl anatory Statement may not be sufficient to explain the absence of
addi ti onal docunentary evi dence which the Panel mi ght consider
absol utely essential in a particular set of circunstances. In other
words, in the case of future larger and nore conplex | oss types, even
an Acceptabl e Expl anatory Statenent rmay not be regarded as sufficient
to cover the gap in the docunentary evidence.

I would also like to reaffirmthe assurance al ready provided
by you to the CGoverning Council that no claimin the first
i nstal nent has been approved only on the basis of an Acceptable
Expl anatory Statement. 1In relation to the eight clains where an
Accept abl e Expl anatory Statenent was taken into consideration, four
were MPA clains related to departure, being taken as hostage or
death clains, one was a DL (Mney) claimrelated to departure
expenses, there were two support clains out of D3 death cases and
one a D6 (loss of incone) claim |In each of these cases, there was
ot her docunentary evi dence and an Acceptabl e Expl anatory Stat erment
was only referred to by way of supplenmentary evidence. In fact, in
regard to the MPA clains relating to hostage taking and forced
hi ding of one Irish claimant and one Swedi sh cl ai mant, sone reliance
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was al so placed on one of the background reports indicating that
nati onal s of CECD countries were hel d as hostages and sonme used as
“human shi el ds” (paragraph 143).

I would therefore respectfully subnmt for the Coverning
Council’s consideration, that there shoul d be no apprehension that
an Acceptabl e Expl anatory Statenent has been or will be used to
recommend paynent of a claimwhere there is no other docunentary
evi dence.

[ Signed] R K P. Shankar dass
Chai r man
Category “D’' O ains
Panel of Conm ssioners



