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| nt roduction

1. This is the first report of the category “D Panel of Conm ssioners
(the “Panel”) submitted to the Governing Council through the Executive
Secretary of the United Nations Conpensation Conm ssion (the “Comm ssion”),
in accordance with Article 38(e) of the Provisional Rules for Clains
Procedure (the “Rules”). 1/ The Panel was appointed by the Governing
Council at its twenty-first session on 23 July 1996, upon nom nation by the
Secretary-Ceneral of the United Nations on the basis of the recomrendati ons
made by the Executive Secretary of the Commi ssion. This is the first Pane
constituted to consider clains in category “D’, i.e. clainms of individuals
in excess of US$100,000 (“category ‘D clainms”). Sixty-nine category “D’
claims for an asserted value of US$55 nillion were subnmitted to the Pane
(the “first instalnment”). This report contains the determ nations and
recommendati ons of the Panel in respect of the first instal ment of category
“D’ clains.

2. As is well known, on 2 August 1990, Iraq i nvaded and occupi ed Kuwait.
The invasi on and occupation was reversed by the forces of the Allied
Coalition acting pursuant to United Nations Security Council resolution 678
(1990). Shortly after the ceasefire, by its resolution 687 (1991), the
Security Council reaffirmed that Iraq is |iable, under international |aw,
for any direct |oss, damage or injury to individuals, Governnents and
corporations as a result of Iragq’ s unlawful invasion and occupati on of
Kuwai t .

3. The Governing Council of the Conm ssion, by its decision 1
(S/AC. 26/ 1991/1), adopted certain criteria for the processing of “the nost
urgent clains” which provided for “sinple and expedited procedures” to
enabl e paynment to the many individuals who suffered personal |osses as a
result of the invasion and occupation of Kuwait. Those criteria were
designed to facilitate pronpt conpensation in full to many claimants and
interimrelief to others while their larger or nore conmplex clainms were
bei ng processed. This group of urgent clainms consists of categories “A’
“B” and “C’. Category “A’” provided for fixed conpensation in cases of
departure fromlraq or Kuwait on the basis of sinple docunmentation of the
fact and date of departure. Category “B” simlarly provided for fixed
conpensation in cases of personal injury and death of inmediate famly
menbers on the basis of sinple docunmentation evidencing the fact and the
date of the injury or death. No docunentation on the actual amount of |oss
was required for either of these two categories. Category “C’ provided for
conpensation up to US$100,000 with respect to |osses incurred by

i ndi vidual s in connection with departure, personal injury, death, persona
property, bank accounts/securities, enploynent incone, real property and
busi nesses as a result of Iraq s unlawful invasion and occupation of
Kuwai t. The evidence required for such | osses was specified as “the
reasonable m ninumthat is appropriate under the particular circunstances
and a |l esser degree of docunentary evidence for smaller clainms, such as

t hose bel ow US$20,000". 2/ It was also provided that individual clains

| arger than US$100, 000 m ght be submitted later in their entirety in
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category “D’ or the first US$100,000 mi ght be submitted i mediately in
category “C’ and the remainder in category “D

4, The Governing Council, by its decision 7 (S/AC. 26/1991/7/Rev.7) next
established the criteria for category “D’ clainms, being individual clains
in excess of US$100,000 “with respect to any direct |oss, danage, or injury
(including death) to individuals as a result of Iraqgq s unlawful invasion
and occupation of Kuwait”.

5. Par agraph 7 of decision 7 clarified that category “D’ clainms may be
made by individuals for |osses in excess of those conmpensable in categories
“B” or “C’, and by individuals who chose not to file clains in categories
“A", “B” or “C’ because their |osses exceeded US$100, 000, as well as for

rei mbursenment of paynments nade or relief provided by individuals to others
- for exanple, to enployees or to others pursuant to contractua

obligations - for |osses covered by any of the criteria adopted by the
Governi ng Counci |

6. Deci sion 7 also specified an inportant guideline in paragraph 3, i.e.
as far as possible, clains with significant common | egal or factual issues

shoul d be processed together. This guideline was incorporated into article
38(a) of the Rules.

7. An inportant distinction was nmade by the Governing Council between
the urgent clains in categories “A’, “B” and “C’, which generally are for
| ower anounts, and clains in categories “D’, “E’ (corporate clains) and “F’

(clainms of Governnents and international organizations), by prescribing a
hi gher evidentiary standard for such clainms. The Governing Counci
specified in paragraph 8 of decision 7 that since clains in categories “D’
“E’ and “F’ might be for substantial amounts, they must be supported by
docunentary and ot her appropriate evidence sufficient to denonstrate the
ci rcunstances and the amount of the claimed |oss. This requirement was

| ater incorporated into article 35(3) of the Rules.

8. The Panel notes that while several reports have been issued in
respect of categories “A’ (departure clains), “B” (serious personal injury
or death clains) and “C" (clains by individuals up to US$100, 000,

herei nafter “category “C’ clains”), this is one of the first reports to be
i ssued in categories “D', “E’ or “F’. In view of the distinction made by
t he Governing Council between these two sets of categories, and as the
factual situation at the tinme of the invasion and occupation has a

signi ficant bearing on the evidentiary standard required to be applied to
category “D’ clainms, the Panel considered it nost inportant to carefully
review the avail abl e cont enporaneous evi dence of the invasion and
occupation. Sone of this evidence is briefly described in chapter 11

bel ow.
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|. CATEGORY “D’ CLAI M5
9. The secretariat of the Comm ssion estimtes that a total of 10,570
category “D’ clains for an asserted val ue of approxi mately US$10 billion

have been filed with the Comm ssion. 3/

A. Category “D’ claimform

10. The “United Nations Conpensati on Conm ssion |ndividual C aim Forns
for Damages above $100,000" (the “*D claimfornm) sets out the | oss types
in respect of which category “D’ clainms may be made. Such | osses include:
on page D1, departure costs, and nental pain and anguish resulting from
bei ng taken hostage, illegally detained or forced to hide; on page D2,
damages arising from personal injury; on page D3, death clains; on page D4,
personal property and notor vehicle |osses; on page D5, |oss of bank
accounts and securities; on page D6, |oss of incone; on page D7, rea
property | osses; on pages D38 and D9, business |osses; on page D10, | osses
arising fromrelief paynents; and on page DS.1, any | osses not covered

el sewhere on the “D’ claimform

11. Several of the | oss pages descri bed above provide that various types
of clainms may be made for mental pain and anguish (“MPA’). Specifically,
MPA cl ai ms may be made for hostage taking, illegal detention or forced

hi di ng on page Dl1; for damages arising from personal injury on page D2.1;
for witnessing injury to a famly menber on page D2.2; for the death of a
spouse, child or parent or witnessing the intentional infliction of events
| eading to death on page D3; and for the deprivation of all economc
resources on page D6.

12. The Panel notes that page DS.2 of the “D’ claimform entitled
“Summary of Losses Cl ai med”, asks claimnts to decl are whether they have
submi tted another claimfor the same |oss or | osses before another forum

such as a donestic court. |[If any such claimis filed before another forum
or if conpensation is received for the sane |osses, the claimant is
required to informthe Comm ssion and “[a]ny amount so received will be

deducted from any conpensati on awarded for your clainf. The DS.2 page
conti nues, under the sub-heading “declaration”, as foll ows:

“Your signature on the signature page of these claimforns
constitutes an undertaking to informthe Comr ssi on whet her you
have submtted any claimfor the same | oss or | osses before
anot her forum or whether you have received any conpensation for
the sane | osses at any tinme before receiving conpensation from
t he Conmi ssion”.

13. The DSi g page of the “D’ claimform entitled “Signature and
Affirmation for Individual Danages Above US$100,000 Claim"” requires the
claimant to make the follow ng affirmati on under his/her signature: “I
hereby affirmthat the information in this claimis correct”.
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14. Furthernore, article 14(c) of the Rules requires each Government
submtting a claimto provide an affirmation that “to the best of the
informati on available to it, the claimants are its nationals or residents,
and that it has no reason to believe that the information stated in the
clains is incorrect.” The Panel concurs with the view taken by the Pane

of Conmi ssioners reviewing clainms in category “C’ (the “category ‘'C

Panel ) that a properly conpleted claimformitself constitutes an
essential statement by the claimant. 4/ The “D’ claimform contains
detailed information about particular |osses being clainmed as well as the
clai mant’ s personal description of such |losses. In viewof this, and given
the two affirmations referred to above, in the absence of anything to the
contrary, the Panel considers that the “D’ claimformcan generally be
regarded as a reliable starting point in the consideration of each category
“D’ claim

B. The first instal nent

15. Wth the exception noted below, the clains in the first instal ment
contain the following | oss types only: Dl departure costs, D1(MPA), D3
death, D4 notor vehicles, D6 |oss of incone, D10 relief paynents and
D(Gther). There is one claimin the first instalnent for an asserted val ue
of approxi mately US$30 nmillion (“C aim3000001"). dC aim 3000001 has, in
addition to a D4 notor vehicle conponent, a D4 personal property conponent
(the majority of which consists of an Islamc art collection) and a D7 rea
property component.

16. The first instalnment clainms were submtted to the Panel by the
secretariat pursuant to article 32 of the Rules. 5/ The clainms in the
first instal nent were chosen to set precedents on a | oss-type by |oss-type
basis (i.e., D1 departure costs, D1(MPA), D3 death, D4 notor vehicles, D6
| oss of inconme, D10 relief paynments and D(OQther)). A smaller nunmber of
clainms that were, generally, well presented and forned a manageabl e group
were included by the secretariat in the first instalment in order to assist
the Panel in setting criteria. During its work on the first instal ment,
the conputerized database of category “D’ clainms was not yet avail able.
Therefore it would not in any event have been feasible to process a | arger
first instalnment due to the difficulties in grouping the clainms and
tracki ng Panel decisions. Further, where clains that nmet the foregoing
sel ection criteria could be found in the first lots filed by countries or

i nternational organizations, they were included in the first instal nent.
The Panel agreed with the secretariat’s view that, as far as possible,
clainms filed first ought to be processed first.

17. Wth the exception of the D4 and D7 | oss types contained in Claim
3000001, three of the large |oss types in category “D’ (both in terms of
nunber of clainms and asserted value), nanely D4 personal property, D7 rea
property and D8/9 business clainms, were not included in the first

i nstal ment. Such large and nore conplex |oss types require extensive
expert assistance, for exanple in the formof |oss adjusters and
accountants, and are expected to be better processed in separate subsequent
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instal ments. C ai m 3000001 was included in the first instalnent to provide
the Panel with an opportunity to consider how such | arge and conpl ex cl ains
are to be processed and al so because it was one of the earliest clains
filed.

18. The Panel is conscious of the fact that as the criteria developed in
this report are based on relatively few clainms, when | arger nunbers of
clains are processed in future instalnments, new issues nmay arise requiring
appropriate amendment of the criteria that are being established in this
report.

19. Upon a review of the clainms in the first instal nent, the Panel found
that several claimnts inadvertently clainmed under the wong | oss type.
Such clains were re-categorized under the appropriate loss type. 1In the

case of seven claimants, it was found that the re-categorized | oss type was
not included in the first instalment. For exanple, one claimwas filed for
the | oss of heavy vehicles under D4 nmotor vehicles and | oss of incone under
D6. This claimin fact was found to be nore appropriately categorized as a
D8/ 9 business claimfor the |oss of business assets (the heavy vehicles)
and | oss of business incone. Since D8/9 business clains are not being
considered in the first instalnent, upon the reconmendati on of the
secretariat, the Panel refrained from deciding upon this claimand other
re-categorized clains which will be included in the next appropriate

i nstal ment where the re-categorized |oss type is included. Such deferra

is without prejudice to the clains. A procedural order (“Procedural Order
No. 2”) was accordingly issued by the Panel on 2 Septenber 1997 to inform
the submitting entities concerned. |In some cases, where the re-categorized
loss type is included in the first instalnent, the Panel has considered
them under the |oss type deemed appropriate.

20. As required by article 14 of the Rules, all the claims in the first

i nstal ment were reviewed by the secretariat and found to neet the fornma
requi renents established by the Governing Council. Further, all clainms in
the first instal nent have been reported in the reports of the Executive
Secretary to the Governing Council made pursuant to article 16 of the Rul es
(“Article 16 Reports”).

1. FACTUAL BACKGROUND TO THE | NVASI ON AND OCCUPATI ON OF KUWAI T BY | RAQ

21. The enornous damage and di sl ocation caused in Kuwait during the

i nvasi on and occupation by Iraq is extensively docunented in various United
Nat i ons documents and described in reports by Comm ssioner Panels in other
clainms categories (collectively the “Background Reports”). 6/ The Pane
comenced its work by review ng the Background Reports and found the
factual information contained in themto be of critical inportance in
defining the criteria and evidentiary standards for category “D’ claims.

22. The first report to the Secretary-General of the United Nations on
humani tarian needs in Kuwait in the i medi ate post-crisis environnent, was
submtted on 28 March 1991 by M. Martti Ahtisaari, United Nations Under-
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Secretary Ceneral for Adm nistration and Managenent, imedi ately after the
visit of his mssion to Kuwait. This report observes:

23.

“Kuwait is scarred by the ravages of illegal occupation and,
subsidiarily, of war. At least two thirds of the population
present on 2 August 1990 are now scattered throughout the world.
Those who remai ned have fresh nenory of a brutal occupation and
the sacking and pillaging of their hones, their resources and
their environment. Many vividly recount inhuman or degrading
treat nent undergone by thenselves or famly nmenbers. | and ny

m ssion saw for ourselves prolific evidence of arson, |ooting,
mal i ci ous destruction of homes, businesses, markets, nuseuns,
libraries and all that a nation cherishes. Kuwait’s coast is

di sfigured by broken buildings and rolls of barbed wire; its
beaches made | et hal by hundreds of thousands of mnes. Above it
hangs a thick cloud of oily dark snoke that, on some days, brings
a chilly twilight at noon, as well as still-uncharted perils to
health. No one knows exactly how many of its oil wells are on
fire; but at least half, perhaps 600 to 700, are belching flanes
and smoke. Fromthe air, the horizon sonmetimes conprises only

bl ack clouds and pillars of fire, torched in a final deliberate
onsl aught by retreating troops. The environmental havoc stil
cannot be authoritatively assessed, but its consequences are
already felt by neighbouring countries, and may affect yet others
still nore distant. Rivers, ponds and even | akes of spilling oi
lie on the sand edge towards the wadis, the roads and the sea.
Power stations, oil refineries, conmunications facilities and

wat er - desal i nati on pl ants have been destroyed by war or
vandal i zed so that they are irreparable. Harbours are bl ocked,
shi ps sunk, cranes toppled. Life-preserving nmedical equipnent,
even ambul ances, have been renoved; mai nframe conputers have been
ri pped out of Governnent offices and carried off. This scene of
devastati on, some being cal cul ated, much wanton, was, | | earned,
even worse four weeks ago, when Kuwaitis began to return to their
i berated country. For much has al ready been done, as the
foll ow ng paragraphs will show, to put Kuwait back on the road to
reconstruction.” 7/

concl udi ng observation, the Ahtisaari Report states:

“There can be no doubt that a deliberate attenpt was made to
extingui sh Kuwait, its national identity, the pride of its people
in their history and achi evenents. The manner of destruction
with its coordi nated vandali sm and massi ve | ooting, |eaves an
indelible image. It was a privilege for nme and the menbers of ny
teamto witness the rebirth of a nation, however painful the

ci rcunmst ances.” 8/

Anot her Background Report, by a former United Nations Under-Secretary

General, M. AbdulrahimA. Farah, dated 26 April 1991 9/, is in respect of
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the scope and nature of damage to Kuwait’s infrastructure. After a high
level mission to Kuwait from 16 March to 4 April 1991, the Farah Report
notes in detail the destruction inflicted upon Kuwait, particularly in
respect of the oil sector, the environnent, agriculture, transport and
conmuni cations infrastructure, housing, social services, banking, commerce
and manufacturing. The Farah Report notes that:

“Today, Kuwait struggles to recover fromthe consequences of its
occupation by Iraqg, which have left no section of its popul ation
or sector of its econony untouched. Innocent |ives have been

| ost and suffering caused to countless others. The damage
inflicted on the econony al nost seems incal culable. Over two
thirds of the Kuwaiti popul ation was obliged to flee the country
and is now widely dispersed, while nearly a mllion foreign
techni ci ans and workers who were the mainstay of the service
sector have been forced to abandon their jobs and return to their
countries. The oil industry, which is the nerve centre of the
econony, is in shanbles, while other vital sectors of the

i nfrastructure have been systematically sabotaged and pl undered.”
10/

24. The Farah Report also confirms that: “Inspection visits ... to al
residential areas reveal ed wi despread ransacki ng and vandal i sm of hones,
shops and busi ness enterprises.” 11/

25. In a second report of 29 April 1991 by the same nission on assessing
the loss of |ife and Iraqi practices against the civilian population, it is
noted that interviews conducted by the mi ssion reveal ed many instances of

vi ol ati ons of one or nore of the practices prohibited by the Fourth CGeneva
Convention. 12/ The Interim Farah Report observes:

“The information received by the m ssion suggested that, in the
early stages of the occupation, the Iraqi authorities had
resorted to stringent nmeasures with a view to suppressing any
signs of resistance. This was followed at a | ater stage by the
i ntensi ve searching of houses for any foreigners and nenbers of
the resi stance novenent who m ght be conceal ed there and

puni shment for those found to be harbouring them W despread
arrests and the use of torture were reported to have occurred in
an attenpt to extract information on the resistance network. It
was al l eged that terror tactics against the civilian popul ation
were intensified towards the end of the occupation period. These
took the formof arbitrary arrest and, in several cases, killing
of people in front of their hones or famlies as well as the
dunpi ng of bodies in public places.” 13/

26. The Commi ssion on Human Ri ghts of the Econom ¢ and Soci al Counci
appoi nted a Speci al Rapporteur, M. Walter Kalin, to investigate and report
on the situation of human rights in occupied Kuwait. The Specia

Rapporteur visited Kuwait fromJune to Septenber 1991 and intervi ewed
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nuner ous persons who had remmined in Kuwait during the occupation, as well
as nore than 80 victinms or eye-wi tnesses of human rights violations

all egedly committed by Iraqi occupying forces. He submitted a final report
dated 16 January 1992. 14/ The K&lin Report observes that |arge numbers of
the Kuwaiti arned forces were taken prisoner of war during the invasion
that during the early days of the occupation | arge numbers of civilians
were arrested and detai ned by the occupying Iraqgi forces, and that nass
arrests were carried out by the occupying lraqi forces just before their
retreat. Many nationals from Menber States of the Organization for
Econom ¢ Cooperati on and Devel opnent (“CECD’) were used as “human shi el ds”
15/

27. The Speci al Rapporteur received “extensive information regarding
torture and cruel, inhuman and degrading treatment by Iragi occupying
forces”. He also held extensive interviews with the persons who reported

havi ng been victinms of torture, with doctors who had seen or treated many
such victins, as well as with relatives of executed persons who saw traces
of torture on the bodies of such individuals. |In addition, he received
phot ogr aphi ¢ evi dence of these occurrences which were corroborated by eye-
W t nesses or which were consistent with testinmony provided by forner
det ai nees who had thensel ves been victinms of torture. 16/ The Specia
Rapporteur also received “many reports of alleged violations of the right
to life in situations hors de conbat and in the context of detentions
during the time of the occupation”. 17/

28. The Panel is aware that “the | evel of health care in Kuwait, which
used to be conparable to that of the nost highly industrialized countries,
was severely reduced as a consequence of the occupation of Kuwait by the
Iragi occupying forces”. 18/ Before the invasion and occupation, Kuwait
had 6 regional and 9 specialized hospitals as well as 72 health centres in
operation. The Wrld Health Organisation reported that the nunber of health
prof essi onal s was reduced to 20 per cent of its previous |level, and at the
end of the occupation all the health centres were closed except 11 which
were operating with reduced staff. 19/ This was due to the departure of a
| arge nunber of health care professionals, the pillaging of health care
facilities, the transfer of technical equipnent to Iraq, and the denial of
access to hospitals. 20/

29. The Panel has taken the view that it is necessary to take into
account both the destruction and chaos inflicted upon Kuwait, as documented
above, and the obvious haste with which many claimants had to | eave Iragq
and Kuwait, in assessing the adequacy of docunentary evi dence provided by
claimants on a case by case basis as well as in defining criteria and
evidentiary standards for category “D’ cl ai ns.

I11. WORK AND REPORT OF THE PANEL

30. The Panel’s first preparatory meeting with the secretariat of the
Commi ssion was called on 9-10 Decenber 1996, and thereafter four
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substantive nmeetings were held on the followi ng dates in 1997: 7-10 April
28-30 May, 2-4 July and 1-3 Septenber.

31. On 10 April 1997, the Panel issued its first Procedural Order
(“Procedural Order No.1"). Procedural Order No. 1 sets out, inter alia,
the determi nation of the Panel that C aim 3000001 is “unusually |arge or
conpl ex” within the neaning of article 38(d) of the Rules. 21/ In
accordance with article 38(d) of the Rules, the Panel intends to conplete
its review of Claim 3000001 and submt a separate report with its
recommendati ons to the Governing Council within twelve nonths of 7 Apri
1997 (the date of the first substantive neeting). |In view of the unusua
nature of the claimand for reasons of procedural fairness, Cl aim 3000001
was provided to the Governnment of Iraq for its review and conment.

32. Procedural Order No. 1 was transmitted to each Government and
i nternational organization which has a claimin the first instalnment and to
t he Governnment of Iraq.

33. Procedural Order No. 2 was issued on 2 Septenber 1997 in respect of
the deferral of certain clainms in the first instal nment.

34. In preparing this report, the Panel took into consideration the
informati on, views and materials provided to it by the secretariat in
accordance with article 32 of the Rules. The Panel also considered the
additional information and views provided by a nunber of Governnents,

i ncludi ng the Governnment of Iraqg, in response to the issues raised in the
Article 16 Reports. 22/

35. Inits review of the clainms in the first instalnment, the Panel was
particularly concerned that the interests of the claimnts, who fled a war
zone in haste and were therefore often unable to take docunentary evi dence
with them be balanced with the need to denonstrate that the clained | osses
were caused as a direct result of the invasion and occupation of Kuwait.

I'V. CATEGORY “D’ CLAI M5 PRE- PROCESSI NG
36. Prior to the submi ssion of a category “D’ claimto the Panel, the
secretariat conpletes a nunmber of steps. Annex | illustrates the life
cycle of a claimfromthe tine of receipt to final approval of a Pane

recomendati on by the Governing Council

A. Receipt, registration and data entry

37. Upon arrival of a claim(step 1), the Comm ssion’s Registry issues
receipts (steps 2 and 3) to the submtting entity. The claimis registered
(step 4) at which point a unique claimnunber is assigned to the claim
which serves as the identifier for tracking the claimduring its processing
cycle. Information in the claimis entered into the conputerized clains
dat abase (step 5). Once loaded into the database, a quality control check
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of the data is performed and, to the extent necessary, the data is
corrected (step 6).

B. Article 14 assessnent _and article 15 notification

38. Thereafter, the secretariat undertakes the “article 14 assessnent” to
ascertain whether the claimneets the formal requirenments set out under
article 14 of the Rules. Article 15 of the Rules provides that, in respect
of clains that do not neet the formal requirenents, the claimant will be
notified and given 60 days to renedy the defective claim Such fornma

requi renents include having to submit clains on the correct formand in
English. In addition, prior to the formal 60-day remedy period, there is a
six-nmonth informal period authorized by the Governing Council during which
defective clainms may be remedied (step 7).

C. Article 16 reporting

39. Once the clainms have been found to neet the formal requirenents under
article 14, in accordance with article 16 of the Rules, the Executive
Secretary of the Comm ssion issues quarterly reports to informthe
Governing Council of clainms received and the significant | egal and factua

i ssues raised therein (step 8). Such reports are also circulated to the
Government of Iraq and all CGovernnents and international organizations that
have submtted claims. Wthin 90 days, the Government of Iraqg, and any
CGovernment or international organization that has filed clains may present
its additional information and views, which information and views are to be
provi ded to panels of Comr ssioners considering the particular claims. It
is only after a claimhas been reported in an Article 16 Report that it can
be submitted to a panel of Comm ssioners.

40. The Panel gave due regard to the responses of various Governnents,
and, in particular, the responses of the Governnent of Iraq, to the issues
rai sed by the Executive Secretary in the Article 16 Reports in respect of
the clains in the first instal ment.

D. Substantive review and the final report

41. A cross-check is then performed by the secretariat to ascertain which
cl ains have corresponding clains in other categories (step 9).

42. Prior to submi ssion to the Panel, the secretariat groups the clains
(step 10), devel ops proposed net hodol ogi es for each | oss type, prepares
claimsummaries and, in respect of the nore conplex clains, |egal nenoranda
(step 11). Once the Panel has reviewed the clains (step 12), established
criteria and made individual determ nations (step 13), the secretariat then
applies the criteria to simlar clainms (step 14). The application by the
secretariat of the Panel’s criteria to simlar clains is verified by the
Panel . The final report contains the Panel’s determ nations and
recommendati ons (step 15), and upon signature by the Comm ssioners (and
subsequent translation into the other official United Nations |anguages),
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it is submtted through the Executive Secretary (step 16) to the Governing
Council for its approval (step 17).

V. GENERAL LEGAL FRAMEWORK

A. Applicable | aw

43. Article 31 of the Rules provides as foll ows:

“In considering the clainms, Comm ssioners will apply Security
Council resolution 687 (1991) and other rel evant Security
Council resolutions, the criteria established by the CGoverning
Council for particular categories of clains, and any pertinent
deci sions of the Governing Council. In addition, where
necessary, Conm ssioners shall apply other relevant rul es of

i nternational |aw.”

B. Causation
44, In resolution 687 (1991) the Security Counci l

“Reaffirms that Iragq, without prejudice to the debts and
obligations of lraq arising prior to 2 August 1990, which wll
be addressed through the normal nechanisns, is |iable under
international law for any direct |oss, damage, including

envi ronnental damage and the depletion of natural resources, or
infjury to foreign Governments, nationals and corporations, as a
result of Iraq s unlawful invasion and occupation of Kuwait.”

45. The liability of Iraq arising out of the invasion and occupation of
Kuwai t thus having been established by Security Council resolution 687
(1991), the critical issue for the Panel to determ ne is whether the
clained | osses are a “direct” result of Iraq’ s invasion and occupation. If
the answer is in the affirmative, the main issues remaining are to
determ ne whether, in view of the evidentiary standard di scussed i n chapter
VI below, the evidence submitted in support of the claimis sufficient and,
if that is the case, to assess the anmpunt of the |osses incurred.

46. In decision 7, paragraph 6, the Governing Council provided guidance
as to the circunstances considered to be directly linked to Iraqg’ s invasion
and occupation of Kuwait. Direct |oss, damage, or injury (including

deat h):

will include any |oss suffered as a result of:
“(a) Mlitary operations or threat of mlitary action by

either side during the period 2 August 1990 to 2
March 1991;
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“(b) Departure fromor inability to | eave Iraq or Kuwait
(or a decision not to return) during that period,

“(c) Actions by officials, enployees or agents of the
Governnment of Iraq or its controlled entities
during that period in connection with the invasion
or occupation;

“(d) The breakdown of civil order in Kuwait or Iragq
during that period; or

“(e) Hostage-taking or other illegal detention.”
47. In reference to decision 7, paragraph 6, the Governing Council stated
in decision 15 (S/AC. 26/1992/15), paragraph 6, that the above “...
gui delines are not intended to be exhaustive. There will be other

situati ons where evidence can be produced showing clains are for direct
| oss, damage or injury as a result of Irag’ s unlawful invasion and
occupation of Kuwait.” 23/

48. The “D’ claimformreferred to above, approved by the Governing
Council, contains ten pages of |oss types that nay be considered “direct”
| osses if they were the result of one of the above, or sinmlar

ci rcunst ances.

49. Par agraph 9 of decision 7 nakes it clear that “[c]onpensation wll
not be provided for |osses suffered as a result of the trade enbargo and
rel ated measures”. Further guidance concerning the interpretation and
application of this decision is provided by the Governing Council in
decisions 9 (S/AC. 26/1992/9) and 15. Decision 9 is in respect of business
| osses, and decision 15 explains that “[a]lthough the UN trade enbargo was
i mposed in response to Iraqg’ s invasion and occupati on of Kuwait, |osses
suffered solely as a result of that enbargo are not considered eligible for
conpensati on because the causal |ink between the invasion and the loss is
not sufficiently direct”.

50. In addition to the guidance provided by the Governing Council inits
deci si ons, regardi ng whether a particular |oss should be considered
“direct”, relevant rules and principles of international |aw may al so be
considered. While one authority has stated that “[t]he rules of state
responsibility offer little clear guidance on the criteria of direct |oss”,
24/ another authority has summari zed rel evant jurisprudence with the
statement that “in the majority of cases, in which the epithets ‘direct’
and ‘indirect’ are applied to describe the consequences of an unlawful act,
they are in fact being used synonynously with ‘proxi mte’ and ‘renote’ ”.
25/ Accordingly, the Panel considers the nost commonly used test in danmage
clainms is whether the act of a State was the “proxi mate cause” of the |oss
suffered, or whether that act was too renote to create liability. 26/
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C. Subject matter jurisdiction

51. The subject matter jurisdiction for category “D’ clains is defined in
Governi ng Council decisions 1, 3, 7 and 8. 27/ These decisions establish,
inter alia, the types of |osses that are conpensabl e under category “D’

52. Deci sion 7 establishes category “D’ clains as individual clains over
US$100, 000. 28/ Paragraph 6 of decision 7 states that:

“These paynments are available with respect to any direct |oss,
damage, or injury (including death) to individuals as a result
of lraq s unlawful invasion and occupation of Kuwait.”

Par agraph 7 continues in respect of category “D’ cl ai ns:

“These paynments are available with respect to individuals who
claimlosses in excess of those conpensable under claimforns B
or C. These paynents are also available with respect to

i ndi vi dual s who have chosen not to file under claimformA, B
or C because their |osses exceed [ US]$100, 000."

53. Thus, while category “D’ in principle consists of clains above
US$100, 000, sone category “D’ clains are for ampunts under US$100, 000 since
they are “spillovers” fromcategories “A’, “B” and “C’. As descri bed
above, categories “A’, “B’ and “C were created by Governi ng Counci
decision 1 to deal, on an expedited basis, with urgent clains.

54. Governi ng Council decisions 3 and 8 are in respect of MPA clains and
are referred to in the appropriate sections hereafter

D. Jurisdictional period

55. The | anguage of decision 7, paragraph 6, suggests that lraq' s
liability, generally, is related to events that occurred during the period
2 August 1990 to 2 March 1991. There is simlar |anguage applicable to
category “A’, “B” and “C’ clains in paragraph 18 of decision 1

56. The Panel considers that the occurrence of |oss outside that time-
frame inposes, in general, an extra burden on a clainmant to provide an

expl anation as to why a | oss occurring outside this tine-period should be
considered a direct result of Iraq s invasion and occupation of Kuwait. 29/

E. Location of |oss

57. The wordi ng of resolution 687 (1991), which refers to any direct

| oss, damage or injury resulting fromlraq s invasion and occupation of
Kuwai t, does not specify where such | oss or danmage shoul d have occurred.
Two provisions in paragraph 6 of Governing Council decision 7 are
pertinent. Subparagraph 6(b) provides that clainms for |osses resulting
fromdeparture, inability to | eave or decision not to return during the
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rel evant period nmust be made in relation to Kuwait or lraq. Further

subpar agraph 6(d) explicitly envisages the breakdown of civil order in
Kuwait or lraq during the relevant period as a cause of damage. O her than
the two foregoing cases, there is no particular limtation on the |ocation
of the alleged | oss for the Conm ssion to have jurisdiction

F. lneligible claimants
58. Certain individuals are not eligible for conpensation
59. Deci sion 7, paragraph 11, states that: “Claims will not be

consi dered on behalf of Iragi nationals who do not have bona fide
nationality of any other State.”

60. Deci sion 11 (S/AC. 26/1992/11) provides that “nmenbers of the Allied
Coalition Armed Forces are not eligible for conmpensation for | oss or injury
arising as a consequence of their involvenent in Coalition mlitary
operations against lraq”, except under certain specified conditions.

G Currency exchange rate

61. The Panel finds that it is not possible to cal cul ate the exchange
rate individually for each category “D’ claim The Panel concurs with the
reasoni ng and findings of the category “C’ Panel on this issue, 30/ and
finds that the currency exchange rate to be applied for the purposes of
processi ng and paying category “D’ clains is as foll ows:

1. dains stated in Kuwaiti dinars

62. For claims stated, in whole or in part, in Kuwaiti dinars, the
currency exchange rate to be applied is the rate of exchange on the pre-
invasion date i.e. the rate in effect on 1 August 1990 for converting
Kuwai ti dinars to United States dollars. 31/

2. Clains stated in other currencies

63. For claims stated, in whole or in part, in currencies other than the
United States dollar or the Kuwaiti dinar, the currency exchange rate to be
applied is the average rate in effect for the nonth of August 1990 for
converting the particular currency or currencies to United States doll ars.
32/

H Interest
64. I n paragraph 7 of decision 16 (S/AC. 26/1992/16), the CGoverning
Council has provided that: “Interest will be awarded fromthe date the

| oss occurred until the date of payment, at a rate sufficient to conpensate
successful claimants for the |oss of use of the principal amount of the
award.” The Governing Council further specified that: “Interest will be
paid after the principal amunt of awards”, and deci ded that the nethods of
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cal cul ation and payment of interest will be considered at the appropriate
time. 33/

65. For reasons simlar to those expressed in connection with the

currency exchange rate to be applied, the Panel determ nes that "the date
the I oss occurred" as used in decision 16 should be a single fixed date for
all category “D claims. 34/ The Panel finds that the date of the

i nvasion, 2 August 1990, shall serve as the date from which interest
accrues.

VI . EVI DENTI ARY STANDARD FOR CATEGORY “D’ CLAI M5

A. General standard

66. Paragraph 1 of article 35 of the Rules inposes a general evidentiary
requi renment on all claimnts:

“Each claimant is responsible for submtting docunents and
ot her evidence which denonstrate satisfactorily that a
particular claimor group of claims is eligible for
conmpensati on pursuant to Security Council resolution 687
(1991). Each panel will determine the adm ssibility,

rel evance, materiality and wei ght of any docunents and ot her
evi dence submitted.”

67. More specifically with respect to category “D’ clai ns, paragraph 3 of
article 35 of the Rules provides that:

“ such cl ai ms nust be supported by docunentary and ot her
appropriate evidence sufficient to denonstrate the
ci rcunstances and amount of the clained | oss”.

68. The “D’ claimform provides the follow ng general instructions on the
cover page to the claimants in respect of the evidentiary burden

“Documentary and ot her appropriate evidence will also be
required sufficient to denmonstrate the circunstances and the

anount of damages clained. You will be inforned if there is a
need for additional information or docunentation in this
respect.”

69. The Governing Council has put the responsibility on category “D’
claimants to submt docunents and other appropriate evidence sufficient to
denonstrate both the circunmstances of the |oss and the quantum of the | oss.
The rule of actori incunbit probatio is recognized and applied in both
muni ci pal and international |aw, though with nore flexibility in

i nternational |aw 35/

70. As indicated above, the higher evidentiary burden placed upon
category “D’ claimants is an inportant distinguishing factor between
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category “D’ and categories “A’, “B” and “C’. The Panel enphasizes that
each category “D’ claimw |l be individually reviewed in order to ascertain

whether it neets the evidentiary burden applicable. However, in doing so,
t he Panel has kept in view certain general considerations noted in the
Background Reports such as:

(a) the circunstances in Kuwait and lraqg during the invasion and
occupation and their inpact on the claimants’ ability to provide
evi dence in support of their clainms, as sumuarized in chapter |1
above;

(b) the socio-econonic characteristics and invasion-rel ated
ci rcunstances of claimants fromdifferent countries; 36/

(c) the essentially “cash-transacti ons” econony of Kuwait 37/ and
the absence of a tax structure so that receipts for expenditure do
not carry the same inport as in countries where they are necessary
for tax deductions; and

(d) the extent to which national clains programes of various
cl ai mant Governnents were avail able to assist individual clainmnts.
38/

71. This evidentiary burden on category “D’ claimants nmust al so be

bal anced with the inherent fact-finding function of the Commission in
general and of panels of Commissioners in particular. As the Secretary-
Ceneral’s Report of 2 May 1991 (S/22559), which laid the foundation for the
creation of the Comm ssion, noted, the Commission is not an arbitra
tribunal before which parties appear; rather it perforns an essentially
fact-finding function of exam ning and verifying clainms and evaluating the
guant um of | osses.

72. The Panel is aware that international tribunals, however composed,
and entrusted with the task of adjudicating a dispute between two States
bel ongi ng to whatever |egal systemor systenms, have recognized the
principle that the |aw of evidence in international procedure is a flexible
system shorn of any technical rules. 39/ The Panel is also conscious of
the fact that the lack of standard international |aw rules of evidence and
the fact that international tribunals are liberal in their approach to the
adm ssion and assessnent of evidence does not waive the burden resting on
claimants to denonstrate the circunstances and anount of the clainmed | oss.
On the other hand, considering the difficult circunmstances of the invasion
and occupation of Kuwait by Iraqg, as outlined in the Background Reports
referred to above, many clai mants cannot, and cannot be expected to,
docunent all aspects of a claim In many cases, relevant docunents do not
exi st, have been destroyed, or were |l eft behind by claimnts who fled
Kuwait or Iraq. Accordingly, the Ievel of proof the Panel has considered
appropriate is close to what has been called the “balance of probability”
as distinguished fromthe concept of “beyond reasonable doubt” required in
sonme jurisdictions to prove guilt in a crimnal trial. Mreover, the test
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of “balance of probability” has to be applied having regard to the
ci rcunstances existing at the tine of the invasion and | oss.

73. The Panel al so considers that in conplying with the evidentiary
standard prescribed by the Governing Council in article 35(3) of the Rules
to the effect that category “D’ clainms have to be supported by docunentary
and ot her appropriate evidence sufficient to denponstrate the circunstances
and amount of the clainmed | oss, the Background Reports conpiled i mediately
after the ceasefire in Kuwait and referred to above represent in thenselves
significant docunentary evidence of the circunstances of the |osses clained
and al so provide the background within which to consider the evidence for

t he anmount cl ai med.

74. The Panel has therefore taken the view that to satisfy the required
| evel of proof, in certain circunmstances and in respect of certain |oss
types, significant weight must be given to, and reliance can be placed
upon, a clear explanatory statement in support of the particulars in the
“D’” claimform

75. An explanatory statement, to be acceptable to the Panel, nust clearly
state the nature and extent of the loss, it nust nmake clear that the |oss
was a direct result of the Iraqgi invasion and occupation, and it nust
clearly explain the reasons, regarded as credible and sufficient by the
Panel , for the absence of any additional docunentary evidence (hereinafter
cal l ed an “Acceptabl e Expl anatory Statenent”). The Panel enphasi zes that
in future instalnments it will have to eval uate whether an Acceptable

Expl anatory Statenment alone will be sufficient for |arger and nore conpl ex
| oss types, such as personal property, real property and business cl ai ns.
This has yet to be determ ned.

76. The Panel is also mndful that the Governnent of Iraq has, under the
Rul es, limted procedural opportunities to put its case and make

subm ssions. The Panel views its role as balancing the interests of
claimants fleeing a war zone often under difficult circunmstances and who
are therefore in many cases unable to submt extensive evidence to document
legitimate clains, with the interests of the Governnment of Iraq, which is
only liable for damage and | oss caused as a direct result of the invasion
and occupation of Kuwait. Keeping these considerations in view, in the
case of the largest claimin the first instalnent, C aim 3000001, 40/ the
Panel directed that the claimfile be provided to the Governnment of Iragq
for comrents and submissions. |In all other cases, the factors set out
above were carefully taken into account, along with the factual background,
the applicable law, and the article 16 responses of Governnents, (in
particul ar the Government of lraq), (1) in setting the criteria for al

nmet hodol ogi es and evi denti ary standards, and (2) when clainms in the first

i nstal ment were individually revi ewed.
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B. Additional information, hearings and experts

77. Al t hough article 38(c) of the Rules states that “... Each panel wl|
make its reconmendati ons on the basis of the docunents submitted ...”, the
Rul es al so provide scope to request additional information fromclai mants
and the Governnment of Iraqg, design and inplement verification and val uation
programes with expert assistance and hol d hearings.

78. Article 36 of the Rules states:

“A panel of Conm ssioners may:
“a) in unusually |arge or conpl ex cases, request
further witten subm ssions and invite individuals,
corporations or other entities, Governnments or
i nternational organizations to present their views
in oral proceedings;

“b) request additional information from any other
source, including expert advice, as necessary”.

79. The Panel found it necessary to make use of expert valuation
assi stance, as described hereafter. The Panel foresees that expert
val uation assistance will be critical to the just and equitable resolution

of many of the category “D’ clains.
VII. OTHER CLAI M CATEGORI ES

A. Determ nations made by panels of Conm ssioners
in other claimcategories

80. In connection with reviewi ng the category “A’, “B” and “C’ cl ai ns,

ot her Panels have considered many of the issues that will also be faced
when processing category “D’ clainms. 41/ As noted above, there are of
course factors that distinguish the “A”, “B” and “C’ clains categories from
category “D’ clainms, perhaps the nost inportant being the higher
evidentiary standard in respect of category “D’ clainms. However, where

rel evant and appropriate, the Panel has had regard to and drawn upon the
wor k and determ nati ons of other Panels, thereby ensuring a |evel of

consi stency in the recommendati ons of panels of Comm ssioners.

B. Cross-category issues

81. An inportant issue faced by the Panel when considering the category
“D’” clains in the first instalment is the overlap with clainms in other
categories, in particular category “C claims.

82. I ndi vidual s were given the option of filing the first US$100, 000 of
their | osses under category “C’ and the remai nder of their |osses under
category “D", or of filing for all of their losses if they exceed
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US$100, 000 under category “D’. In addition, category “D’' claimants may
have filed departure clains under category “A” and death or injury clains
under category “B’

83. Prior to the presentation of clains in the first instalment to the
Panel , the secretariat undertook a cross-check so that all related clains
in categories “A, " “B” and “C’ could be |ocated and attached to the

category “D’ claims in the first instalnent. Thus, when revi ewi ng each
claim the Panel had before it all the evidence furnished by the clai mant
in a conplete claimfile. |In respect of future instalnments, the
secretariat will also have to undertake cross-checks within category “D’
claims and with categories “E’ and “F’ (particularly in respect of D8/9
busi ness cl ai ns) .

84. Many clainms in the first instal nent have corresponding clains in
category “C that are pending. In sone cases, claimnts have clained for
the sane itens under categories “C’ and “D’. The Panel is of the view that
in the interest of efficient and expeditious disposal of such clainms, it
shoul d review and deci de upon each such pending claimpresented to it in
the first instalment. |In respect of all such clainms, the secretariat is
instructed to ensure that no duplicate paynents are made. In view of the
priority given to the payment of category “C clainms, the Panel is of the
vi ew t hat where possible, awards should be paid under category “C’' rather
than category “D’, in accordance with the Rules and decisions of the
CGover ni ng Council. 42/

VII1. PROPOSED METHODOLOG CAL APPROACH FOR CATEGORY “D’ CLAI MS

85. G ven the large nunber of category “D’ clains and the wi de diversity
in respect of |loss types and anounts, the Panel finds that a conprehensive
met hodol ogy nmust be devel oped so that, in the first instalnment and in
future instalnments, clainms can be reviewed and deci ded upon fairly,
consistently and with reasonable dispatch. 1In this connection, it is worth
recalling some basic facts.

86. There are approximately 10,570 category “D’ cl aims, each of which
consi sts, on average, of two or three | oss types. Therefore, there are in
fact 20,000 to 30,000 distinct |loss types to be reviewed and deci ded upon
by the Panel. There is a wide variety in respect of the amounts clai nmed.
Approxi mately 14 per cent of the category “D’ clains are for amounts over
US$1 million. The single largest claimis for US$370 million
Approximately 72 per cent of the clains are for ampunts |ess than

US$500, 000, 57 per cent are for ampunts |ess than US$300, 000 and 18 per
cent are for amounts |ess than US$100, 000.

87. There are also a wide variety of loss types included in the category
“D’ clains. Clainms have been filed for |osses as diverse as death, |oss of
i ncome, departure costs, loss of real property, business |osses and |oss of
personal property. In respect of Kuwaiti clainms (which constitute

approxi mately one-half of the category “D’ clains population), the nost
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significant |oss types are D4 personal property, D7 real property and D8/9
busi ness. The nost significant |oss types in respect of non-Kuwaiti clains
are D1 departure, D4 personal property, D6 |oss of incone and D38/ 9 business
| osses.

88. Wthin each | oss type there are also many variations. For exanple,
under the | oss type D4 personal property, there are clains for household
goods, notor vehicles, yachts, jewellery, clothing, cash, artwork and so
on. The real property D7 clains contain a wide variety as well, including
| oss of rental incone, damage to different types of buildings in different
areas of Kuwait and agricultural clains.

89. Further, there is a wi de divergence with respect to the quality of
the evidence and the presentation of the clainms. Sone Governnents provided
assistance to their clainmants, generally resulting in a higher quality of
clai mpresentation. The evidence provided ranges fromno statements to
conprehensive statements with [ oss adjuster reports, receipts, wtness
statenents, etc.

90. The diversity of the clainms summari zed above poses consi derable
processing problens. It is expected that the follow ng approach wll
ensure that the category “D’ clainms are processed efficiently and fairly.

A.  Gouping
91. The Governing Council has provi ded gui dance on how to process the

category “D' clains. Article 17 of the Rules specifically provides for the
categori zation of the clains by the secretariat. 43/ Further, article

38(a) states: “In so far as possible, clains with significant common | ega
and factual issues will be processed together.”
92. Grouping will allow precedents to be set and applied to simlar

clainms, thereby making it possible to process clainms presenting simlar
fact and | egal issue patterns in an efficient and consistent manner. There
are many possible grouping criteria, the nost inportant of which is by |oss
type (i.e., D1 departure clains, DI MPA clainms, D4 personal property
clainms, D4 notor vehicle clainms, etc.) which has therefore been adopted by
t he Panel

93. As noted in chapter | above, in respect of the first instal nment,
ot her than the one “large or conplex” claim (C ai m3000001), only seven
| oss types are included.

94. The processing of much larger instalnments in the future will be
assisted by a database of category “D’ clains which will facilitate the
groupi ng, application and tracking of the clainms. The secretariat of the
Commission is in the process of creating such a conputerized dat abase.



S/ AC. 26/ 1998/ 1
Page 26

B. Precedent setting phase

95. In respect of the seven |oss types included in the first instal nment,
nanely D1 departure costs, D1(MPA), D3 death, D4 notor vehicles, D6 | oss of
i ncome, D10 relief paynments and D(Qther), the Panel has established
verification and valuation criteria, applied evidentiary standards and nade
deci sions on individual clains, all as described hereafter

96. The Panel will establish precedents for other loss types in future
i nstal ments.

C. Application phase

97. The Panel s goal has been to establish practical criteria and create
a systemthat will lead to the fair, expeditious and efficient processing
of clains consistent with the applicable |aw and the Rules. As |arger
nunbers of clains are considered in future instalnents, it is |likely that
new i ssues will enmerge that will have to be considered and may well lead to
nmodi fications of the criteria established by the Panel

98. For the application phase, the follow ng procedure has been adopted,
whi ch the Panel believes is efficient in the circunstances and will lead to
fair and consistent results, both in respect of the first instal nent and
future instalnments. Once the verification and valuation criteria have been
established for each | oss type by the Panel, the secretariat will apply
these precedents to simlar clainms in future instalments. The Panel will
satisfy itself that its decisions have been accurately and consistently
applied by the secretariat. This procedure will enable |arger numbers of
clainms to be processed in future instalnments. C ains that do not
conveniently fit within groups for which precedents have been set or ad hoc
clainms that cannot be grouped (e.g., very large clains) will be brought to
the attention of the Panel separately.

99. In deciding upon the relatively small nunber of clainms in the first
i nstal ment, the Panel has been able to set precedents for several of the
|l oss types in category “D’. Specifically, the Panel estimates that
precedents have been set in the first instalnent for |osses of a tota

val ue of about US$1.14 billion

100. This will enable the secretariat to apply these precedents to a nmuch
| arger nunber of clains to be presented to the Panel in future instal ments,
at which tinme the nore conplex |oss types such as D4 personal property, D7
real property or D8/9 business clains will al so be considered.

101. However, the Panel wi shes to reiterate that all category “D’ clains
wi |l be individually revi enwed.

102. As the Panel’s first report on category “D claims, this report is
necessarily conprehensive and sonewhat |engthy. Once the criteria being
established by the Panel are applied in future instalments to all category
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“D’” claimloss types, the Panel expects that future reports, though likely
to be dealing with larger numbers of clains, will be relatively brief.

| X. D1 DEPARTURE COST CLAI M5

A. I nt roduction and factual background

103. Five of the clainms in the first instalnent are for | osses due to
departure fromlraq or Kuwait, inability to |l eave or return to lraq or
Kuwait or a decision not to return to Irag or Kuwait (“D1l(Money) clains”).

104. The secretariat estimtes that the total nunber of D1(Money) clains
in the category “D’ clainms population is 2,050 for an asserted amount of
approxi mately US$88 nillion

105. The Panel considered the rel evant background facts, in particular the
estimated nunber of expatriates resident in Irag and Kuwait and the
departure patterns identified anmongst Kuwaitis and expatriates, which have
been noted in the Background Reports.

106. As described in chapter Il above, over two thirds of the Kuwait

popul ation fled the country, while nearly a mllion foreign workers |eft
Kuwait and Irag and returned to their hone countries. The mass exodus of
those resident in Kuwait started a few hours after the invasion by Iraq
troops. 44/ In addition, since the invasion occurred at the height of the
Persian Gulf sunmer, many Kuwaitis and expatriates were on holiday outside
Kuwai t .

107. The Panel notes that departees fleeing the Iraqgi invasion and
occupation of Kuwait would have had to | eave in great haste. Mny |eft
over| and thereby incurring various expenses which would have been very
difficult to document. Those who were out of Kuwait on holiday woul d have
had to incur unforeseen expenses due to their inability to return

108. The Panel finds the foregoing facts to be of great inmportance and
rel evance when considering the D1(Mney) clainms, and in particular when

establishing evidentiary criteria.

B. Applicable Governing Council decisions

109. Apart fromthe instructions provided to D1(Mney) claimants on the

category “D’ claimform decision 7, paragraph 6 sets out the criteria

rel evant for the conpensation of D1(Mney) clainms. It reads as follows:
“ paynments are available with respect to any direct |oss, damage,

or injury (including death) to individuals as a result of Iraq’'s

unl awf ul invasion and occupation of Kuwait. This will include any

| oss suffered as a result of ... Departure fromor inability to

|l eave Iraq or Kuwait (or a decision not to return) during that

period ...”
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110. The Panel notes that the foregoi ng | anguage enpl oyed by the Governing
Council clearly restricts D1(Mney) clainms geographically to lraq or

Kuwait. In other words, clainms may only be nade for departure/inability to
| eave/ decision not to return fromor to Iragq or Kuwait.

111. Decisions 21 and 24 45/ of the Governing Council are relevant for
category “D’ claimants who have also filed departure clains in category
“A”. Decision 21 provides:

“ any cl ai mant who has sel ected a hi gher amobunt under category
“A" (US$4, 000 or US$8,000) and has also filed a category “B", “C' or
“D’ claimw |l be deened to have sel ected the correspondi ng | ower
anount under category “A’

For any such clai mant, where any anount is awarded agai nst a category “D’
claim the Panel instructs the secretariat to make the necessary paynent
adj ustnent in accordance with the Rules and decisions of the CGoverning
Counci | .

112. According to decision 24:
“ for any claimant who has filed an individual claimin category
“A’” and has also filed a claimfor departure | osses in category “C
and/or “D’, such departure losses in categories “C’ and/or “D may
be conpensated only insofar as the anpunt of such |osses is
determ ned to exceed US$2, 500"
“ for any claimnt who has filed a famly claimin category “A’
and has also filed a claimfor departure |osses in category “C’
and/or “D’, such departure losses in categories “C’ and/or “D may
be conpensated only insofar as the anpunt of such |osses is
determ ned to exceed US$5, 000".

113. In respect of any such claimants, the Panel further instructs the
secretariat to make any necessary adjustnments in accordance with the
Governing Council’s decision above agai nst any anmount awarded in category
“D' (i.e., US$2,500 will be deducted from DL(Money) awards in respect of

i ndi vi dual clai mants who have been awarded such amount in category “A’, and
a correspondi ng deduction of US$5000 wi |l be made in respect of famly

cl ai mants) .

C. Category “D’ claimformrequirenents

114. The D1 page of the “D" claimform provides that a claimcan be nmade
for damages under the followi ng headi ngs: “departure”, “inability to | eave
or return” and “decision not to return”

115. The "D’ claimformrequires the claimnt to indicate which of the
three circunstances nentioned above applies. The claimant is also required
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to indicate the country from which he or she departed (i.e., lraq or
Kuwait), the departure date and the date of return. Further, the clai mant
must state under which itenms his or her |osses fall and the anobunt of the
| oss. Conpensation is payable for costs incurred under the follow ng
headi ngs: “transportation”, “lodging”, “food”, “relocation costs” and

“ot her”.

116. The instructions given to D1(Mney) claimants read as foll ows:

“Attach a statenment describing what happened to you. [If you
departed, the statement should include the address of your | ast

resi dence and | ast place you worked in Iraqg or Kuwait and descri be
how you travelled fromthe | ast place where you lived or worked in
Irag or Kuwait to your ultinmate destination. Attach copies of bills,
tickets, receipts or other docunentation showi ng amounts of your

| osses.”
D. Factual description of Di(Mney) clains
117. Itens being clainmed include the costs of transportation, |odging and
food. |In nost cases, copies of exit stanps in passports are provided to

show the date and fact of departure. Evidence of expenditure provided

i ncludes receipts for items such as airline tickets and hotel bills.

Cl ai mant statenents explain the details of departure or inability to

| eave/return and provide |lists of expenses incurred. In sonme cases,

W tness statenents are al so provided describing the circunmstances and ot her
details of the claimant’s departure, dislocation and relocation

118. Some clains were clearly subnmitted on the wong | oss page. For
exanpl e, one cl ai mant seeks conpensati on under D1(Money) for the | oss of
certain benefits arising fromthe [ oss of enploynent. The Panel considered
such cl ai ms under the appropriate |loss type, namely D6 | oss of incone.

E. Article 16 issues and responses

119. The Panel considers that the responses of Governments including the
Government of Iraq, to the issues raised in the Article 16 Reports,
provi ded particul arly useful guidance.

120. Two issues were raised in the fifteenth Article 16 Report that
pertain to the D1(Mney) clainms. One issue is in respect of howto

eval uate whether relocation costs are conmpensabl e, and the second issue is
whet her departures from Kuwait or Iraq after the end of Iraq s occupation
of Kuwait are conpensable. 46/ Several CGovernnents responded, including

t he Governnment of Iraq.

121. Wth respect to the first issue, Governnments generally reiterated the
view that only those expenses that are directly related to the invasion and
occupation of Kuwait are conpensable and that the conpensability of each
cl ai m depends upon the facts in each case. One CGovernnment took the view



S/ AC. 26/ 1998/ 1
Page 30

that rel ocation expenses are not conpensable at all since they are not a
direct result of the invasion and occupati on. Another Governnent

di stingui shed between “tenporary and extraordi nary” expenses incurred as a
result of departure or decision/inability to return, which should be
considered as direct, and “on-going ordinary |iving” expenses, which should
be considered as an indirect consequence of the lraqgi invasion and
occupation of Kuwait and therefore not conpensabl e.

122. In respect of the second issue, while one Governnment stated that such
clainms ought to be rejected outright, Governments generally found that
clainms outside the “jurisdictional period’” 47/ nust be treated with
caution. There may be bona fide reasons for such a departure, for exanple
in the case of hostages taken by lraq during the closing stages of the
occupation and renoved to Irag.

F. Di(Money) nethodol ogy

123. The Panel having reviewed the D1(Mney) clainms in the first

i nstal ment; the responses of various CGovernnments (including the Governnent
of lrag) to the issues raised in the Article 16 Report as set out above;

t he net hodol ogy adopted by the category “C’ Panel 48/; the instructions set
out on the D1 page of the “D claimform the factual background of the

D1( Money) cl ainms noted above and in the Background Reports 49/; as well as
the applicable Rules and Governi ng Council decisions noted in paragraphs
109- 113 above, adopts the D1(Money) nethodol ogy set out bel ow.

124. As indicated in paragraph 114, the category “D claimform provides
that three different types of D1(Mney) clainms can be filed. The Pane
considers that the distinction between the three types of clains may have
been difficult for the claimants to foll ow, as denonstrated by the manner
in which the D1 cl ai mpage has been conpleted by claimnts. For evaluation
pur poses, the Panel is of the view that clains for “departure fromlraq or
Kuwai t” constitute one group (“departure clainms”), and clains for
“inability to | eave or return” and “decision not to return” constitute

anot her group (“relocation clainms”).

125. The Panel has adopted different nethodol ogies for each of the two
groups. Each stage of the nmethodol ogi es adopted is set out bel ow.

1. Departure clains

(a) Fact of departure

126. The Panel considers that, to be entitled to conmpensation, the

cl ai mant nust show that he or she departed fromlraq or Kuwait and not from
a third country. Departure nust be evidenced by an exit stanp/visa, a used
ticket or a boarding pass, or other like evidence. |In addition, in view of
t he factual background described herein and in view of the evidentiary
standard applicable to category “D’" clainms, an Acceptabl e Explanatory
Statenent 50/ nust at | east be provided.
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(b) Departure to have occurred during the jurisdictional period

127. daimants nmust denonstrate that the departure took place between 2
August 1990 and 2 March 1991 (the “jurisdictional period”). The date of
departure should be proved in the same way as the fact of departure.

(c) Causal relationship to invasion of Kuwait

128. To be conpensable, the loss incurred due to the departure fromlraq
or Kuwait nust be proved to have been a “direct” result of the invasion and
occupation of Kuwait by Irag. The Panel notes that Governing Counci
decision 7, paragraph 6 (b), provides that “departure” |osses suffered
during the jurisdictional period are a direct result of the invasion and
occupation. The Panel holds that, to be conpensable, the |osses being
claimed nmust be related to “tenporary and extraordi nary” expenses (such as
departure related costs, e.g. travel fares, |lodging and food while in
transit; relocation costs, such as nileage costs incurred in |ocating a new
resi dence, costs of noving to a new residence, short-termresidentia
rental, short-termfurniture rental and short-term autonobile rental), as
opposed to “on-going ordinary living” expenses (such as normal tel ephone
charges, dental expenses, cable television services, school fees, etc.).

51/

(d) Valuation

129. In view of the evidentiary standard expected of category “D
claimants, the claimants nust denonstrate the amount of |loss. As indicated
on the “D claimform claimants are required to attach bills, tickets,
hotel receipts or other docunentation showi ng the ambunts of the | osses.

130. Where the claimant is unable to attach adequate evi dence, the Pane
is of the view that given the fact that clainmants were departing froma war

zone, an Acceptabl e Explanatory Statenment 52/ must at |east be provided.

2. Relocation clains

(a) Fact of being unable to |leave or return or reason for decision not to
return

131. The Panel has taken the view that a claimnt who is seeking
conpensation for “inability to |l eave or return” nust denonstrate that he or
she was unable to leave fromor return to Iraq or Kuwait during the

jurisdictional period. It can be inferred that an “inability to | eave”
coul d have been due to hostage taking or illegal detention, and an
“inability to ... return” applies where the claimant was outside Iraq or

Kuwai t when the invasion occurred and could not return due to the Iragq
i nvasi on and occupation of Kuwait. The actual circunstances nust be
expl ained in an Acceptabl e Explanatory Statement. 53/
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132. The Panel has taken the view that claimants with a departure date
prior to the jurisdictional period are clearly not entitled to costs
incurred in connection with their departure but only to costs associ ated
with their relocation. A claimnt who shows that he or she was unable to

| eave during the jurisdictional period because of, for exanple, being held
host age or otherw se detained by the Iraqi authorities or because of a | ack
of transport and left thereafter, should be regarded as havi ng denmponstrated
the requisite circunmstances and ought to be conpensated for departure
costs. 54/

133. Further, the Panel considers that claimants who filed clains for
“decision not to return” nust show that they were outside Iraq or Kuwait
when the invasion occurred. It can be inferred that claimnts would have
deci ded not to return because of the occupying Iraqgi forces. The

ci rcunstances nmust be explained clearly in an Acceptabl e Expl anatory

St at enent. 55/

(b) Causal relationship to the invasion of Kuwait

134. To be conpensable, the loss incurred due to the claimant’s inability
to | eave or return or decision not to return nust be denonstrated to have
been a “direct” result of the invasion and occupation of Kuwait by Irag.

It must be shown that the loss was clearly attributable to the events that
occurred between 2 August 1990 and 2 March 1991

(c) Valuation

135. The Panel is of the view that relocation clainms should be valued in
the sanme manner as departure clains (see paragraphs 129-130 above).

G Panel determ nations on D1(Mney) clains

136. The Panel notes that, generally speaking, D1(Mney) clainms are not
for | arge amounts.

137. The Panel has approved D1(Mney) clainms where, in its judgenment, the
“D’ claimformparticulars, and the docunentary evi dence attached
adequately support the claimnmade. Were only part of the claimis
supported, only such part has been approved. In the absence of bills,
hotel receipts or other usual evidence of expenditure, an Acceptable

Expl anatory Statenent enumerating the expenditure has been regarded as
sufficient for only such part of the expenditure that the Acceptable

Expl anatory Statenent 56/ supports.

138. One Dl1(Mdney) claimis in respect of benefits arising froman
enpl oyment contract. This claimwas considered by the Panel under D6 | oss
of incone.

139. One departure claimwas rejected by the Panel because it is clear
fromthe evidence that the departure occurred outside the “jurisdictiona
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peri od”; no reasonabl e expl anation (such as having been taken hostage) was
provided as to why this occurred. Further, in order to avoid double
conmpensation, the Panel rejected D1 clainms which duplicate Cl1 clains that
have been approved by the category “C’ Panel

X. D1(MPA) CLAIMB

A. Introduction and factual background
140. In the first instalnment, there are seven D1 clains for nental pain
and angui sh resulting fromcircunstances where the clai mant was taken
hostage, illegally detained or forced to hide (“D1(MPA) clainms”).

141. The secretariat estimtes that the total nunber of DI(MPA) clains in
the category “D’ clainms population is 580. There is no asserted value for
D1(MPA) claims since the “D’ claimformdoes not allow a claimnt to set
out a claimed anount.

142. Fromits review of the Background Reports, the Panel notes the
evi dence of extensive hostage taking and forced hiding, and furthernore
that |arge nunbers from anong nenbers of the Kuwait armed forces and
civilians were arrested and detai ned by the occupying lIraqi forces.

143. According to the Kédlin Report, “large nunmbers of the Kuwaiti armed
forces ... were taken prisoner of war. They were all transferred to Iragq
and detai ned throughout the occupation.” 57/ Large nunbers of civilians,
mostly Kuwaitis but also citizens of other Arab countries, were arrested
and detained by the Iraqgi forces during the occupation. 58/ There were
approxi mately 9000 nationals of OECD countries in Kuwait before 2 August
1991, the date of the Iraqgi invasion. Nationals of OECD countries were
ordered to report to the Iraqi authorities on 16 August 1990, and were
subsequent|ly deported to Iraq and obliged to remain there. Sone were used
as “human shields” at various strategic sites. 59/

B. Applicable Governing Council decisions

144. Apart fromthe instructions provided to DI(MPA) claimants on the “D
claimform and the Governing Council’s general indication in decision 1
par agraph 6, that clainms for MPA woul d al so be consi dered, three decisions
of the Governing Council are relevant in respect of DI(MPA) clains. 60/

145. Paragraph 6 of Governing Council decision 7 provides, in part, that
category “D’ claims may be made for “hostage taking or other illega
detention”.

146. According to decision 3, all references to detention and hidi ng nust
be understood to nean detention and hiding in Iraq or Kuwait. The decision
goes on to state that the ternms "detention” and “detai ned” are to be
interpreted in a “restrictive manner” and are to nean “the hol di ng of
persons by force in a particular location by Iraqgi authorities”.
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147. In respect of forced hiding, the requirenent in the “D’ claimform
(see below) that forced hiding is to be on account of a “manifestly well -
founded fear” is also to be interpreted in a “restrictive manner” and
shoul d be taken to nean “a fear based upon clear indications that Iraq
authorities were seeking to kill or detain the individual in question or
sonme group of which he or she was a nenber”. 61/

148. Decision 8 sets out the conpensation payable and the ceilings for MPA
claims. They are as follows:

(a) for being taken hostage or illegally detained for nore than
three days, (or for a shorter period in circunstances
indicating an immnent threat to life), US$1,500 per clai mant

pl us US$100 for each day taken hostage or illegally detained
beyond three days, up to a ceiling of US$10,000 per clai mant;
or

(b) for being forced to hide in Iraq or Kuwait for three days or
nore, US$1, 500 per claimant plus US$50 for each day the
claimant was forced to hide beyond three days, up to a ceiling
of US$5, 000 per cl ai mant.

149. Decision 8 further states: “These anmobunts are payable cumnul atively
where nore than one situation applies with respect to particul ar
claimants.” The anpunts payable are subject to the overall ceilings
appl i cabl e, which are US$30,000 for individuals and US$60, 000 per fam |y
unit.

C. Category “D’ claimformrequirenents

150. The D1 page of the “D" claimform provides that clainms for nenta
pai n and angui sh resulting from being taken hostage or illegally detained
can only be made under three circunstances, namely,

(a) for being taken hostage or illegally detained for nore than
3 days; or
(b) for being taken hostage or illegally detained for a shorter

period in circunstances indicating an iminent threat to a
claimant’s life; or

(c) for being forced to hide for nore than 3 days on account of
a manifestly well-founded fear for claimant’s life or of
bei ng taken hostage or illegally detained.

151. The claimant is required to indicate which of these circunstances
apply and, as applicable in the case of (a) or (c), the nunber of days.

152. The instructions given to DI1(MPA) claimants read as foll ows:

“Attach docunentary and ot her appropriate evidence of the above
ci rcunst ances.”
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D. Factual description of DI(MPA) clains

153. As required by the “D’ claimform all the claimnts indicated the
nunber of days they were held hostage, illegally detained or forced to
hi de. Mst of the clainmants have attached statenments describing the

ci rcunst ances under which they were held hostage, illegally detained or
forced to hide. Most of the clains are for being taken hostage or
illegally detained for nore than three days.

154. In addition, the claimants have provi ded docunentary evi dence of
presence or residence in lraq or Kuwait during the jurisdictional period

and evidence showi ng their asserted date of departure.

E. Article 16 issues and responses

155. No D1(MPA) issues were raised in the Article 16 Reports.

F. D1(MPA) net hodol ogy

156. The Panel, having reviewed the DI(MPA) clainms in the first
instalment; 62/ the instructions set out on the Dl page of the “D’ claim
form the factual background of the D1(MPA) clains noted above and in the
Background Reports; the applicable Rules and the Governi ng Counci

deci sions noted in paragraphs 144-149 above as well as the nethodol ogy
adopted by the category “C Panel, adopts the D1(MPA) nethodol ogy set out
bel ow.

1. Fact of presence

157. Residence or presence in lraq or Kuwait is a necessary prerequisite
for all successful D1(MPA) cl ains.

158. Residence can be inferred fromthe claimfile (such as by an

enpl oyment contract or Kuwait Civil ldentification Nunmber or denonstrated
by specific docunents such as a driver’s licence or exit stanps in a
passport). Proof of residence is less likely to be an issue in respect of
Kuwai ti nationals.

2. MPA clains for being taken hostage or illegally
detai ned for nore than three days

159. First, the claimant nust indicate on the claimformthat the claimis
for being taken hostage or illegally detained for nore than three days.

160. Second, the claimant must establish the fact of being held hostage or
illegally detained. The Panel recognized that, given the circunstances, it
m ght be difficult to clearly prove the fact of having been taken hostage,
illegally detained or forced to hide or the exact nunber of days of such
occurrences. Taking into account both the factual background descri bed
earlier in this report and the evidentiary standard prescribed for category
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“D’ clainms, the Panel finds that the fact of being held hostage or
illegally detained can be established by way of:

(a) a comuni cation fromthe claimnt’s Governnent; or

(b) an Acceptabl e Expl anatory Statenent, 63/ which nust set out
the details of having been taken hostage or illegally
det ai ned; or

(c) docunentation attached to the “D’ claimformsuch as a
Wi t ness statenent; or

(d) ot her relevant external information. 64/

161. Third, the claimnt nmust indicate the nunber of days of captivity.
This must be indicated in the appropriate box on the “D’ claimform In
addition, the evidence subnmitted in support of the claim(i.e., one of the
types of evidence noted above) nust also confirmthe number of days of
captivity.

162. The conpensation payable is set out in decision 8 and noted in
par agr aph 148 above.

3. MPA clains for being taken hostage or illegally detained for
three days or less in circunstances indicating an inm nent
threat to the claimant’s life

163. There are no such clainms in the first instalment; accordingly the
Panel has not found it necessary to establish criteria for such clains at
this stage.

4., NMPA clains for forced hiding

164. First, the claimant nmust indicate on the “D’ claimformthat the
claimis for forced hiding.

165. Second, a cl aimant seeking compensation for forced hiding must
denonstrate that he or she was indeed forced to hide and that such hiding
was on “account of a manifestly well-founded fear” for his or her life or
of being taken hostage or illegally detained. Again, the Panel notes the
difficulty a claimnt may have in proving that he or she was forced to

hi de. Consistent with the view expressed in paragraph 160 above, the Pane
finds that a claimnt must establish the fact of having been forced to hide
by providing the follow ng type of evidence:

(a) a comuni cation fromthe claimnt’s Government; or

(b) an Acceptabl e Expl anatory Statenent; 65/ or

(c) docunentation attached to the “D’ claimformsuch as a w tness
statenment; or

(d) ot her relevant external information

166. The Panel concurs in the view taken by the category “C’ Panel in the
First “C’ Report that persons in certain categories could be considered to
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have been forced to hide on account of a “manifestly well-founded fear” for
their lives or of being taken hostage or illegally detained. 66/ The Pane
clarifies that Acceptable Explanatory Statenents 67/ or other docunentary
evi dence shoul d establish the fact of the claimnt belonging to any of the
listed categories.

167. Third, the claimnt nust indicate the nunber of days during which he
or she was forced to hide. This nust be clearly stated on the claimform

and, in addition, confirmed in the supporting evidence.

168. The conpensation payable is set out in decision 8 and noted in
par agr aph 148 above.

G Panel Determ nations on DI(MPA) clains

169. Generally, claimnts set out in sonme detail in an Acceptable
Expl anatory Statenment 68/ the events surrounding their having been taken
hostage or illegally detained. Several nationals of OECD countries

expl ai ned that, when attenpting to flee Kuwait through Iraq, often in
convoys, they were detained by the Iragi forces and held at various
detention centers in Irag. One claimnt, who was working in Iragq as an
expatriate, was simlarly detained by the Iraqi forces. Another nationa
of an CECD country was forced to hide, together with his wife, which is
described in a diary he kept. The husband’s and wife’s accounts of the
forced hiding are consistent.

170. Al of the DI(MPA) claims in the first instalment satisfied the
criteria established herein by the Panel and, accordingly, were approved
and awards reconmended in accordance with Governing Council decision 8 In
one case, the evidence submtted indicated that the nunber of days of
“illegal detention” was slightly |lower than the nunber claimed by the

clai mant; the Panel has reconmended an award of an anmount based upon the

| ower correct nunber of days.

Xl . D3 DEATH CLAI M5

A. I ntroduction and factual background

171. There are 13 clains for damages arising fromthe death of a spouse,
child or parent (“D3 clains”) in the first instalnent. The clainms are for
| oss of support that the claimants would have received fromthe deceased,
burial and other expenses incurred in respect of the deceased, as well as
MPA for the fact of death or for w tnessing the death of a spouse, child or
parent.

172. The secretariat estimtes that there are approximtely 170 D3 cl ai ns
in the category “D’ clains population, for an asserted amount of

approxi mately US$50 m|lion, covering clains for |oss of support and
expenses. This anobunt does not include clainms for MPA as there is no
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provi sion on the D3 page of the “D’ claimformfor the claimnt to assert
anounts for MPA

173. Inits review of the D3 clains, the Panel has drawn upon aspects of

t he Background Reports describing the causes of death during the invasion
and occupation of Kuwait, which were also taken into account by the
category “B” and category “C Panels 69/ in their review of death clains
submitted in each of those categories. The Panel has noted in particular a
statement in the Kalin Report that during the invasion and occupation of
Kuwai t, there were grave violations of the right to life as set out in
article 3 of the Universal Declaration of Human Rights and article 6 of the
I nternational Covenant on Civil and Political Rights. VWhile the |oss of
life could be attributed in part to arned conflict, cases of arbitrary and
summary execution were wi despread. 70/ The Report goes on to say that:

“Persons were often executed after having been tortured. This often
happened without trial. Were trials took place, they did not conply
with the relevant fundanmental guarantees of fair trial, including

t hose applicable in tines of war. Evidence indicates that executions
in public or in front of famlies and the exposure of dead bodies in
public were carried out for the purpose of spreading terror anong the
civilian population. In other cases deaths were due to the genera
conditions in places of detention in both Kuwait and lraq.” 71/

174. Further, as the Panel has already noted above at paragraph 28, health
care facilities in Kuwait were reduced as a result of a sharp decline in

t he nunber of health care professionals, the closing, dismantling and
pillaging of health care facilities, and as a result of limtations in
access to hospitals. 72/

175. The Kalin Report states that deaths occurred in lraq as a result of
the conditions under which detainees were held, and as a result of

mal treat ment of detainees by lraqi soldiers. Persons who were detained in
Irag al so died due to a |lack of proper medical assistance. The Iraq
authorities did not register the nunber of deaths in detention, therefore
the nunber of deaths in Iraq cannot be ascertained. 73/ One D3 claimin
the first instalnment is in respect of a death that was caused by a SCUD

m sssile attack by Irag on Israel

B. Applicable Governing Council decisions

176. Paragraph 6 of Governing Council decision 7 states that: “paynents
are available with respect to any direct |oss, damage or injury (including
death) to individuals as a result of Iraq s unlawful invasion and
occupation of Kuwait”. (Enphasis added.)

177. Paragraph 7 of decision 7 goes on to explain that paynents are
avail able with respect to individuals who can claimlosses in excess of
those conpensabl e under claimforns “B” and “C’, or individuals who have
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chosen not to file under claimforns “A’, “B" or “C’' because their | osses
exceed US$100, 000.

178. The Governing Council stated inter alia in decision 3 that
conpensation will be provided for non-pecuniary injuries resulting from MPA
where a spouse, child or parent of a claimnt died or where the individua
wi t nessed the death of the spouse, child or parent.

179. Governing Council decision 8 prescribes conpensation payable in
respect of various categories of MPA. \Were the spouse, child or parent of
a claimant died, the ceiling is fixed at US$15, 000 per clai mant or

US$30, 000 per famly unit. \Where an individual wtnessed the intentiona
infliction of events leading to the death, the ceiling specified is

US$2, 500 per clai mant and US$5, 000 per famly unit.

180. As noted above in chapter X, section B, the total anount payable for
MPA to claimants is subject to a ceiling of US$30, 000 per individua
cl ai mant, and US$60, 000 per fam |y unit.

C. Category “D’ claimformrequirenents

181. dCainms arising fromdeath are required to be set out on the D3 page
of the “D" claimform The “D claimformdescribes the circunstances
under which a clai mant who mi ght have submitted a claimin category “B” can
submit a D3 claimas foll ows:

“1f you have made a claimfor the death of your spouse, child or
parent by neans of claimform“B,” you may only file a claimfor
damages for death under this formif you can prove that your | osses
exceed US$2, 500. "

182. The claimant is required to give the follow ng details: the
deceased’ s full nane; the deceased’s official identification nunber, the
claimant’s relationship to the deceased i.e., whether the deceased was the
claimant’s spouse, child or parent; how the deceased died; the date of
deat h; the occupation of the deceased; and the nane of the deceased s

enpl oyer.

183. Cdaimants are asked to provi de docunentary evidence of the claimnt’s
relationship to the deceased. The instructions given to D3 claimnts al so
require the claimant to: "Attach a photocopy of a marriage docunent, birth
certificate or any other official record.”

184. Instructions to claimnts concerning the circunstances and date of

death are as follows: “Attach docunentary and ot her appropriate evidence

such as a photocopy of a death or burial certificate and a separate sworn
stat ement describing the cause and circunmstances of death.”

185. There are three types of |osses that may be claimed in respect of
deat h: | oss of support; |osses where the claimant has incurred expenses
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such as nedical and burial costs in respect of the deceased; and damages
for MPA arising fromdeath or w tnessing the death.

186. In relation to a claimfor |oss of support, the claimant is asked to
state both the earnings of the deceased in the twelve nonth period prior to
2 August 1990 and the nonthly support given by the deceased to the clai mant
during that period. The claimant is also asked to specify the total anount
being clained for |oss of support.

187. The claimformlists medical and burial expenses as two types of
expenses that can be claimed. There is provision also on the claimformto
claim“other” expenses. The instructions on the claimformas to evidence
state: “Attach docunentary and other appropriate evidence, such as item zed
bills of expenses incurred or item zed receipts of payments made.”

188. If there is a claimfor MPA, the claimant is required to check the
appropriate box on the claimformspecifying whether MPA is being clained
for death or for witnessing the intentional infliction of events leading to
death. The instructions further require that:

“Claims for nental pain and angui sh resulting fromdeath and for

Wi tnessing the death of your spouse, child or parent nust be
substanti ated by docunentary and ot her appropriate evi dence of the
death and its circumnstances.”

D. Factual description of D3 clains

189. Al the D3 clainms in the first instalnment have a related category “PB”
claim and all but one, have a related category “C’ claim

190. The clainms reviewed by the Panel relate to deaths that occurred in
Iran, lraq, Israel and Kuwait. The following were listed by claimnts as
causes of death: executions by Iraqi forces; |ack of nedical care; |andm ne
expl osions; and heart attacks brought on by the fact of being held hostage
in lrag and in one case by a SCUD nmissile attack on Israel. Al of these
circunmstances are referred to anong the events described in the Background
Reports as havi ng been causes of death arising out of the invasion and
occupation of Kuwait by Iraqg.

191. In eleven clains, the date of death fell within the jurisdictiona
period of the invasion and occupation. In the case of two clains, deaths
were caused by | and m ne expl osions which occurred after 2 March 1991. Al
claimants submtted docunentati on such as death certificates proving the
fact of death and the date of death.

192. The deceased include children, students, a housew fe, and enpl oyed

persons of various ages. One of the deceased was a menmber of the Kuwait

mlitary forces who died in the first days of the invasion and occupation
The cl ai mants provi ded docunentation such as birth and marri age
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certificates which clearly proved that their relationship with the deceased
was such that they were eligible to claimunder the D3 | oss type.

193. In all cases claimants submtted clainms for |oss of support and,
where the deceased was enpl oyed, proof of enploynent and earnings
acconpanied the claim all but one claimnt subnmitted MPA clains for death;
three claimants included MPA clains for w tnessing the death.

194. Only one claimant included a claimfor various expenses, such as
burial costs. Cenerally, the clainmnt submtted invoices show ng the

amounts pai d.

E. Article 16 issues and responses

195. The fifteenth Article 16 Report raised two i ssues which are rel evant
to the Panel’s review of the D3 Clainms in the first instalnment. The first
issue is in respect of the methodol ogy to be used in calculating | oss of
future earnings, and the second issue is whether death as a result of I|ack
of nedical care can be attributed directly to the invasion and occupation
of Kuwait, and if so, whether the loss is conmpensable. 74/ Severa
Governnment s responded including the Government of Iraq.

196. On the first issue, one Covernnent stated that awards for |oss of
future i ncome should be conpensabl e, but considered that paynent in the
formof a capital sumwould be preferable to instalments spread over a
period of time, which would be difficult to nmanage. Another Governnent
took the view that |oss of future income is not a direct loss arising from
t he invasion and occupation of Kuwait and is therefore outside the
jurisdiction of the Comr ssion

197. Regarding the second issue, one Covernnent put forward the view that
deaths arising froma |ack of nedical care are conpensable as a direct |oss
and damages nmust be considered carefully in |ight of the docunents

submi tted. Another Governnent stated that once a clai mant has been
conpensat ed under category “B” there should be no further conpensation paid
under category “D’. The Panel views that opinion as being contrary to
decision 7 and the purpose of category “D’ clains in general, which is to
conpensate clai mants who can prove | osses in excess of those that can be
conpensated under categories “A’, “B” and “C

F. D3 net hodol ogy

198. The Panel, having reviewed the D3 clains in the first instalnment; the
responses of various Governments (including the Government of Iraq) to the
issues raised in the Article 16 Reports as set out in paragraphs 195-197
above; the factual background noted above in the Background Reports; the
appl i cabl e Rul es and Governing Council decisions noted above as well as the
met hodol ogi es adopted by the category “B” and “C Panels, adopts the D3

met hodol ogy set out bel ow.
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1. Conditions precedent for D3 Cl ains

(a) Fact of Death

199. The cl ai mant nust establish the fact of death. The D3 page of the
claimformasks the claimant to attach docunentary evidence and ot her
appropriate evidence such as a photocopy of a death or burial certificate.

(b) Causation

200. In accordance with Security Council resolution 687 (1991) and
Governi ng Council decision 7, a claimnt nust establish that the death was
a “direct” result of the invasion and occupation of Kuwait.

201. \Where death occurred outside the jurisdictional period of the

i nvasi on and occupation, the claimnt has a greater burden to show the
causal link to the invasion and occupation. There are two D3 clains in the
first instal nent where death was caused by | andm ne expl osions after the
jurisdictional period. The Panel views such deaths as being directly
caused by Iraq’ s invasion and occupati on of Kuwait. 75/

202. In respect of the D3 claimwhere the claimnt’s spouse died as a
result of a SCUD missile attack against Israel, the Panel is of the view
that such attacks fall wi thin the provisions of decision 7, paragraph 6,
whi ch states that paynent is available for |osses suffered as a result of,
inter alia, “Mlitary operations or threat of mlitary action by either
side during the period 2 August 1990 to 2 March 1991." Therefore, if the
loss is direct, it is conpensable regardl ess of the country in which the
deceased suffered the attack

203. The Panel al so considered a claimsubnmtted by the father of a young
child who died due to | ack of nedical care. The child had been born with a
ki dney ail ment and required nmedical treatnment on a regular basis while
awai ting a kidney transplant. The parents left Kuwait during the
occupation when the required nedical treatnment was no |onger readily

avail abl e after the extensive pillaging of nedical equipnment and the child
subsequently died. The Panel took into account the facts stated in the
Background Reports concerning the destruction and stripping of nedica
facilities in Kuwait. The Panel takes the view that where a person was
sick before the invasion and occupation and died as a result of |ack of
medi cal care due to the reduction and |ooting of nmedical facilities, the
death in that case can be attributed directly to the invasion and
occupation of Kuwait.

(c) Famly relationship

204. In accordance with decision 1, the famly relationship between the

deceased and the clai mant nust be established. Persons eligible to claim
are the spouse, child or parent of the deceased. The claimnt is required
to provide proof of the relationship and the claimformspecifies that the
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cl ai mant should attach a photocopy of a marriage docunent, birth
certificate, or any other official docunent.

2. Clains for expenses

205. Only one D3 claimant in the first instalnent submtted a claimfor
expenses incurred as a result of death. The claimwas for burial expenses
and the cost of a gift made to an institution in nenory of the deceased.
The cl ai mant provided invoices for all the costs incurred.

206. The Panel considered the extent to which burial expenses should be
conpensable. G ven the diversity of claimants with respect to their
geographical | ocation and differences in custom the Panel deterni ned that
such expenses as can be deened reasonable in [ight of the claimnt’s and
the deceased’ s geographical |ocation and custom should be conpensabl e.

Cl ai mants nust provi de docunmentary proof of the expenses incurred, or an
Accept abl e Expl anatory Statenment 76/ which describes the itens and anounts
spent.

207. Wth regard to “other” expenses, the Panel took the view that the
Governing Council intended to conpensate claimnts for expenses that woul d
be incurred in locating the deceased’ s body or repatriating the remins of
t he deceased. The Panel found that where the expenses clai med appear not
to be directly linked to the fact of death, but arose as a result of a
personal decision of the claimnt, then no award should be nade. The Pane
recommends that no conpensati on be awarded in respect of the claim

descri bed at paragraph 205 above, for expenses associated with the donation
of a gift in menory of the deceased. All other expenses were found to be
directly conpensabl e and the Panel recomrends paynent of conpensation

3. Cdains for |loss of support

208. In deciding the nethodology to be applied to clainms for |oss of
support, the Panel considered it essential to take into account the
personal circunstances pertaining to the deceased and the claimnts, 77/ as
wel | as denographi c and actuarial assunptions applicable to the D3 clains
popul ation. In its review of the D3 clains for |oss of support, the Pane
found that the clains fall into two groups: (1) in eight of the thirteen
clainms, the deceased was gainfully enployed prior to 2 August 1990, and the
cl ai mants have evi dence of the deceased’s earnings in the twelve nmonths
prior to that date, as required by the “D’ claimform (2) in the remining
five claims, the deceased was not gainfully enployed and therefore no

i ncome could be attributed to the deceased.

209. Based on the circunstances of the deceased prior to death, the Pane
felt it necessary to distinguish between the two groups. The Pane
requested the secretariat to retain actuaries to assist it in determning
the actuarial principles to be applied and had the benefit of discussing
various issues at a nmeeting with a representative of the actuaries firm
78/
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210. The Panel exami ned the view taken by the category “C' Panel that in
accordance with actuarial principles, in situations where the deceased was
gai nful ly enpl oyed prior to death, conpensation is based on the present

val ue of the deceased’s future income. The Panel concurred with and
adopted this approach. 79/

211. \Where the deceased had no personal incone, the Panel found that the
unpaid contribution of a wife and nother to the welfare of the famly has a
financial value which is recognized in both international and mnunicipa

law. 80/ While the contribution of a wife and nother gives rise to the
nmost important and legitimate clains for conpensation, the Panel views the
fam |y as an economc unit in which each menber nmakes a contribution. The
Panel therefore recomends that where the deceased had no i ncome, |unmp sum
paynments should be awarded, with the anpunts varying according to the

rel ationship of the claimant to the deceased. The Panel adopts the

met hodol ogy set out below in respect of the two groups.

(a) Awards for clainms where the deceased was earning an incone

212. The Panel considered the follow ng actuarial principles as those that
shoul d be applied to cases where the deceased was earning an i ncome prior
to 2 August 1990:

(a) Had death not occurred, the deceased woul d have had an
expectation of life equal to that of a person of the sane sex,
age and nationality, as indicated in the nost appropriate
avail able life tables; 81/

(b) had death not occurred, the deceased woul d have continued to
earn and to provide support to his eligible dependents during
t he deceased’s |ife-span

(c) the |l evel of earnings of the deceased woul d have decreased
after reaching normal pensionable age; 82/

(d) conpensati on shoul d be assessed on the basis of the famly unit
conposition at the time of death, disregarding its further
nmodi fi cation; 83/

(e) conpensati on should be paid on the basis of the deceased s
earnings at the tinme of death.

213. Mndful of the fact that the D3 claims in the first instal nent
represent |ess than 10 per cent of the total D3 clains popul ation, and that
the clains were submitted by claimnts fromthree submtting entities, the
secretariat conpiled a list of all the entities that have submtted D3
clainms, and requested the actuaries to make recommendati ons based on the
denogr aphi ¢ characteristics of the total D3 cl ainms popul ati on. 84/
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214. The recomrendati on of the actuaries was that in view of the nunber of
submtting entities involved, and the need to devel op a nethodol ogy that is
sinmple to apply yet takes into account differences in the economc factors
rel evant to the nmethodol ogi es that were devel oped, the clains should be
divided into three nationality groups. 85/

215. Conpensation is payable to the claimants in the formof a capita
sum actuarially equivalent to the presunmed amount of financial support
that the deceased woul d have expected to provide thoughout the deceased s
expected lifetinme. The assunption is that the capital sum being avail abl e
initially and invested to earn a compound interest rate (i) for (n) years
woul d ensure paynent of an annuity of 1 for (n) years. The capital sumis
di scounted to arrive at the present value of the annuity. The crucia
factor in deciding the amobunt to be awarded is the discount rate to be
applied. This approach is consistent with the reconmendati on nmade by one
Gover nment when the issue of conpensation for |oss of support was raised in
the fifteenth Article 16 Report, as noted at paragraph 196 above.

216. The discount rate is a function of two factors: firstly, the
probability of earning in future years a given yield on the capita

invested - this requires that an assunption be made about the future return
on prudent and safe investnents; and secondly the purchasi ng power of the
capital sum awarded to claimants - which depends on assunptions about
future inflation. Both assunmptions have to be considered in the context of
the econom c conditions and financial market experience of the deceased s
country of origin.

217. Therefore, the actuaries had to establish the discount rate to be
applied. Taking into account the econom c conditions pertaining to the
return on investnment 86/ and inflation 87/ in the submtting entities as
grouped by the actuaries, the Panel considers that a discount rate of 5
percent per annum should be applied in determ ning conpensation to be paid
to claimants from Goup “1" countries, 88/ and 3 per cent per annum where
claimants are from Group “2" and Group “3" countries. 89/

218. A further consideration in respect of the clainms for |oss of support
where the deceased was earning an income, is the assunption that the yearly
i ncome of any individual is not entirely used to provide support to the
famly unit. Part of the income is used for personal consunption and for
living expenses. Therefore, the |oss of support suffered by claimnts
shoul d be assessed by deducting a certain percentage fromthe capital sum
representing the deceased’s future inconme, reduced to its present val ue.
The actuaries reconmended a percentage of 40 per cent where there is one
dependent, and 25 per cent where there is nore than one dependent. 90/ The
Panel finds the percentages recomrended by the actuaries to be reasonable
and adopts them for purposes of determning the final amunts to be awarded
to claimants.

219. In order to assist the secretariat in applying various aspects of the
met hodol ogy, the actuaries devel oped a series of calculations to be used in
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determ ning the anpbunts to be awarded to clainmants. As the nmethodology is
based on the deceased’'s total |ife expectancy, the amunts conputed
represent the total anount that should be shared anmongst all the surviving
dependents, and therefore, the total amounts that should be awarded in
respect of any anmounts clai med under categories “C’ and “D’" for |oss of
support.

220. Claimants with clainms for | oss of support in the first instal ment,
are spouses or parents of the deceased. In addition to proving the fact
of death, the causal |ink between the death and the invasion and occupation
and the famly relationship, claimnts submtted certificates issued by the
former enployers of the deceased as evidence of the fact of enploynent and
of the deceased’s nmonthly incone. The Panel notes that only one clai mant
gave sone evidence of support. In the remaining clainms, the claimnts
either included a statement to the effect that they had received support
fromthe deceased, or filled the amunt being clainmed as support in the
appropriate section of the “D’ claimform

221. The Panel recognizes the fact that where the claimis for |oss of
support, donestic transfers within famlies are sel dom docunented. Where
appropriate, the Panel has taken the view that an Acceptabl e Expl anatory
St at enent shoul d be considered sufficient evidence of the |oss suffered by
the claimant. 91/ Except in one claim where the claimant provided sonme
evi dence of transfers by the deceased to the clainmant’s personal account,
claimants did not generally provide direct evidence of support.

222. The formul a adopted by the Panel was applied to all the clainms and
the Panel reconmends that conpensati on be awarded on the basis of the
results of those calculations in accordance with the above-nentioned
principles. Gven that the fornula calculates the total amount to be paid
to the claimant fromthe tinme of death, and a portion of this amount covers
the claimfor support submtted by the claimant in category “C', the Pane
determ nes that any amounts awarded for |oss of support in category “C
shoul d be deducted fromthe anpunts awarded under category “D’

(b) Lunp sum awards

223. As stated above at paragraph 211, the Panel views the famly as an
econom c unit to which each nenber makes a contribution, therefore [unp sum
paynments woul d be justified in the D3 clains in the first instal ment where
the deceased had no personal incone. Conpensation is based on the expected
econom ¢ contribution to the household or potential earning capacity of
each nenber of the household which was lost. |In drawing up the suns to be
awar ded, the Panel considered that certain characteristics pertaining to

t he deceased and the claimnts be taken into account as foll ows:

a. The Panel has given equal weight to the contribution of a
husband and wife within the home where one or the other was not
enpl oyed;
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there is an

assunption that there are no dependent children unless there is
evi dence to the contrary;

C. the age of 55 was used as a cut off point to coincide with the
as established under

nor nmal

Security Legislation;

retirement age of 55,

92/

Kuwai t

Soci al

d. conpensation in respect of spouses over the age of 55 is

reduced to account for

e. conmpensation for

reduced i ncone after

retirenent;

based on a sum of $5,000 per annum for a period of 5 years;

chil dren whose parents are not claimants is

f. Children are assumed to be dependent up to the age of 21. 93/
Accordingly, the Panel recomends that |unp sum awards be nmade to clai mants
as set out in the table bel ow

The Deceased Was:
RS:ZLrizlh? Spouse W t hout Spouse W th Dependent
. Pl cnild Dependent Chi | dr en Chi | dren Par ent
wi th Deceased
under 55 over 55 under 55 over 55
Fat her / Mot her $10, 000 N A N A N A N A N A
each
$100, 000 $60, 000
+ +
Spouse N A $100, 000 $60, 000 $15, 000 $15, 000 N A
per per
dependent dependent
child child
Chi I d under $25, 000
21 wi t hout N A N A N A N A N A for
par ent | oss of
cl ai m ng each
par ent
224. Al claimants with clainms for | oss of support in cases where the
deceased had no personal income submitted evidence proving the fact of
death, the causal |ink between the death and the invasion and occupation of
Kuwai t, and the famly relationship.

225. The Pane

consi dered four
children aged between 2 and 21 years.

eligible to claimas the nother was an Iraq
that an amount of $10,000 be awarded to each cl ai mant.

citizen.

The Pane

clainms submtted by parents of deceased
In two cases only the father was

recomrends
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226. The remaining claimwhere the deceased was unenpl oyed, was that of a
husband claimng in respect of his deceased wife who had been a housew fe.
The children of the marriage, who are over the age of 21, have been

i ncluded as additional fam |y nenbers on the DID.2 page of the “D’ claim
form In view of the fact that the deceased was over 55 years of age at the
time of death and had no dependent children, the Panel recomends that a
sum of US$60, 000 be awarded to the surviving spouse.

4. Mental pain _and angui sh (MPA)

(a) MPA for death

227. Twelve of the thirteen D3 clainms include clains for MPA for the death
of a spouse, child or parent. 1In its consideration of clains for MPA the
Panel reviewed the report of the Panel of Experts appointed by the category
“C’ Panel to review conpensation for clains for MPAin the first three
categories set by the Governing Council in decision 8, which included
situations where a person had died 94/. That report stated that sone of
the events l|isted including death:

“ were grave and severely distressing, and there is well-
established scientific evidence that all such events woul d cause
severe mental pain and angui sh”.

228. Al claimants with D3 clainms for MPA have checked the appropriate
sections of the “D’ claimformand provided evidence of the fact of death,
t he causal |ink between the invasion and occupation, and of the famly

rel ati onship. Each claimant submtted an Acceptabl e Expl anatory Statenent
95/ describing the circunstances of death. The Panel has accordingly
recommended paynent of conpensation for such claims within the limts
prescri bed by the Governing Council in its decision 8 and referred to
hereafter.

(b) MPA for witnessing the intentional infliction of events
| eading to death

229. Three of the D3 clains in the first instalnment that had MPA cl ai ns
for death, also included MPA clainms for witnessing the intentiona
infliction of events that led to the death. |In each case the claimant’s
child died.

230. The nature of the act of witnessing the death is such that direct
docunent ary evi dence woul d not be avail able, and therefore the Panel finds
that an Acceptabl e Explanatory Statenment 96/ is sufficient for the claimto
be conpensabl e.

231. In one claim requiring particular consideration where the claimnt’s
child died as a result of a | andm ne expl osion, the claimnt did not
actually witness the explosion itself which killed his son, but arrived

i medi ately at the scene and saw what it had done to his child. The Pane
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is of the view that the term“wi tnessed the intentional infliction of the
events” should be interpreted to enconpass the circunmstances descri bed.

232. The Panel finds that the circunstances described in the three clains
justify the award of compensation for MPA for w tnessing the death.

(c) Valuation of MPA

233. Decision 8 establishes ceilings for compensation payable for clains
for MPA. Anmounts differ depending on the category of MPA clai ned, and
whether the claimis an individual or a famly claim

234. The ceiling for MPA for death of a spouse, child or parent is

US$15, 000 for an individual clainmnt and US$30,000 for a famly unit. |In
the case of MPA for witnessing the events leading to the death, the ceiling
is US$2, 500 and US$5, 000, respectively.

235. Inits review of the anpbunts payable for MPA under decision 8, the
Panel of Experts which reviewed conpensation for clainms for MPA considered
that the maxi mum ceiling amounts provided in decision 8 were generally |ow.
97/ The Panel is inclined to agree with the Panel of Experts that the
ceilings are nodest and therefore recomends that the maxi num anmounts
payabl e under decision 8 should be awarded in each D3 cl ai mfor MPA

236. The Panel determ ned that where other famly menbers have been
listed on the DID. 2 page of the claimform and the claimant has
established that there is a claimfor MPA which is conpensable, then the
fam |y anmount should be awarded. |In all such cases the secretariat wll
conduct further searches to ensure that no other claimfor MPA has been
submtted by any other fam |y menbers.

G Overlap of D3 clainse with clains in cateqgories “B” and “C

237. As noted above, all claimants with D3 clains also submtted clains in
category “B’, and all except one submitted clains for |oss of support in
category “C’. The Panel is of the viewthat the entire death claimshould

be reviewed (i.e., the clainms submitted in categories “B’, “C’ and “D’) and
t he award shoul d be based upon the evidence in the conplete claimfile. In
respect of clains already decided by the category “B” and “C’ Panels, the
amounts awarded wi ||l be deducted fromthe anounts awarded in category “D
The sane approach referred to in paragraph 84 above will be applied in the
future in respect of clains which are still pending before the category “C
Panel .

H.  Panel determ nations on D3 cl ains

238. The Panel recommends that clains for nedical and burial expenses
shoul d be conpensated in full as expenses were directly |linked to the death
and were supported by invoices. However, a claimfor a donation made in
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menory of the deceased is not conpensable as it was too renote and not
directly linked to the death.

239. Al the clains for |oss of support where the deceased was enpl oyed
and earning an inconme should be conmpensated in accordance with the
met hodol ogy adopted by the Panel as set out above.

240. In the case of clainms submtted for | oss of support where the
deceased had no personal inconme, |unp sum awards have been recomended.

The ampunts awarded vary depending on the famly relationship between the
clai mant and the deceased, the age of the claimant and the deceased in sone
cases.

241. In respect of a deceased menber of the Kuwaiti armed forces, the

Panel is of the view that the deceased was not under the conmand of the
allied forces at the time of death, therefore the exclusion set out in

deci sion 11 does not apply. 98/

242. \While the nethodol ogy which the Panel has adopted in respect of D3
| oss of support clainms is based on the denographic characteristics of the
D3 cl ai ms popul ation, the Panel is mndful of the fact that this

nmet hodol ogy will have to be adapted in accordance with the persona

ci rcunmst ances of the claimnts whose clains will be included in future
instal ments of D3 clai ms.

243. The maxi mum amounts payable for MPA under decision 8 were recomrended
for all the D3 clainms for MPA for death or for witnessing the events
| eading to the death.
244. The Panel has instructed the secretariat that anounts awarded in
categories “B” and “C’' should be deducted from anmounts awarded i n category
“D.

Xlil. D4 MOTOR VEHI CLE CLAI M5

A. I ntroduction and factual background

245, There are six D4 notor vehicle clains (“D4(M) clainms”) in the first
instal ment with an asserted val ue of US$298, 108.

246. The secretariat estimtes that the total nunmber of D4(MV) clains in
the category “D’" clainms population is 2,160 for an asserted total value of
approximately US$90 million. |In addition, it is likely that nmotor vehicles
used for business purposes will be clainmed under the D8/ 9 business clains.

247. The D4(M) clainms thus represent a small proportion of the expected
total nunber of D4(MW) clains. As noted earlier in this report, the Pane
is mndful that in setting precedents for a | arge number of clainms based

upon the review and evaluation of a small nunber of clainms it is possible
that not all fact situations and issues will have been considered. 99/ |If
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necessary, nodifications to the criteria set out below will be made in
relation to appropriate cases in future instal ments.

248. The Panel considered the rel evant background facts, in particular the
evi dence of the massive destruction of different kinds of property in
Kuwai t during the invasion and occupation by Iraq described in chapter 11
above.

249. There is considerable evidence (including photographic evidence) to
i ndicate that the |loss of nmotor vehicles during the invasion and occupation
of Kuwait by Iraqg was enornous. As is noted in the Ahtisaari Report:

“The Kuwaiti vehicle fleet suffered major |osses during the
period. It is estimated that there were around 800, 000 not or
vehicles in the country in 1990, of which about 85 per cent were
private cars. Approximately two thirds of this asset was reported
stolen, looted or vandalized. The |oss of public and private
vehicles is very apparent.” 100/

250. The Farah Report notes that:

“The m ssion saw t housands of stripped and danmaged cars, many
unrepai rabl e, on streets, roads, parking lots and open spaces in
Kuwait City and during visits to outlying areas.” 101/

251. The Panel reviewed a report dated 20 July 1994 submitted by the
Government of Kuwait (the “PAAC Motor Vehicle Report”). 102/ Attached to
t he PAAC Motor Vehicle Report is a notor vehicle valuation table (the “MV
Table”). The MWV Table sets out the value of a wide variety of various
makes and nodels of motor vehicles in Kuwait as of 1 August 1990.

252. The Panel also reviewed the pertinent sections of the PAAC “D’ Cover
Report wherein, inportantly, it is explained that apart fromregi stration
certificates issued by the Traffic Departnent which are regarded as proof
of ownership of a vehicle, as the Department’s conputer system becane
operational, it issued a “drop registration certificate” in order to
certify deregistration due to the I oss or destruction of a notor vehicle as
a result of the invasion and occupation of Kuwait by Iraq. 103/

B. Applicable Governing Council decisions

253. Oher than the instructions provided to D4(MW) claimants on the “D
claimform there are no specific Governing Council decisions on point in
respect of D4(MV) claims.

C. Category “D’ claimformrequirenents

254. The D4 page of the “D’ claimformprovides that, in respect of notor
vehicles, three types of clains may be made under the follow ng headi ngs:
“total loss”, “stolen, not recovered” and “repaired”. The majority of
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clains are for the loss or theft of the notor vehicles. There are no
“repair” clainms anong the D4(MW) clains in the first instal ment.

255. The instructions given to D4(MW) claimnts read as foll ows:

“Attach a statenment describing the circunstances of your | osses.
Al so, attach docunentary and other appropriate evidence establishing
ownership of the vehicles and explain the method of valuation used.”

256. The “D’ claimformalso specifies that the nake, nodel/year

regi stration nunber and vehicle identification nunber nust be provided. In
respect of establishing the value of the loss, in applicable cases the
“cost of repairs, replacenent, towing or rental” nust be included.

D. Factual description of D4(MW) clains

257. Cenerally, the Panel found the D4(M/) clains to be well docunented.

In nost cases evidence of residence in Kuwait is clearly denmonstrated. In
addition, nost claimants have, as required by the “D" claimform described
the circunstances of the loss in a statenent. |In addition to statenments,

the types of evidence submitted include: inport docunentation, registration
certificates and drop registration certificates. There are no D4(MW)
clainms in the first instalnent in respect of notor vehicles lost in or
stolen fromlragq

E. Article 16 issues and responses

258. No D4(MW) issues were raised in the Article 16 Reports.

F.  D4(M) net hodol ogy

259. The Panel having reviewed the DA(MW) clains in the first instal ment;
the instructions set out on the “D’ claimform the factual background of
the D4(M) cl ainms noted above and in the Background Reports 104/; the
applicabl e Rul es; the PAAC Mitor Vehicle Report; the MW Table; and the
PAAC “D’ Cover Report as well as the nethodol ogy adopted by the category
“C’ Panel 105/, adopts the D4( M) nethodol ogy set out bel ow.

1. Residency in Kuwait or lraq

260. The Panel considers that generally clainmnts nust be shown to be or
to have been residents of Kuwait or Iragq. Any clainms by non-residents of
Kuwait or lraq nust clearly explain why the vehicle in question was in
Kuwai t or Iraq.

2. Owner shi p

261. The Panel notes fromthe PAAC “D’ Cover Report that the follow ng
types of docunments were acceptable to support ownership: a conputer print-
out of ownership (also referred to as a registration certificate), a drop
registration certificate (which evidences ownership and | oss) and a
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certificate of inport (issued by the Kuwait Traffic Departnent as proof of
| egal inport into Kuwait). 106/

262. In respect of those who did return to Kuwait after the invasion and
occupation, the Panel finds that the foll ow ng types of evidence may be
consi dered concl usi ve proof of ownership: a registration certificate of
ownership, a drop registration certificate, a certificate of inport or
original purchase receipts. |In respect of those who did not or could not
return to Kuwait and therefore were unable to obtain specific proof of
ownership or |oss, the Panel finds that, in view of the factual background
described earlier, the evidentiary standard applicable to category “D
clains could be reasonably nmet by a claimant furnishing a conpleted claim
form and an Acceptabl e Explanatory Statenent 107/ stating details of
ownership, giving full details of the notor vehicle, the circunstances of
the | oss and why no other documentary evidence is avail abl e.

3. Loss

263. The Panel has taken into account the extensive evidence of |arge
scal e |l oss of notor vehicles during the invasion and occupation of Kuwait
by Iraqg, as described above. The Panel notes, in respect of clains for
which a drop registration certificate has been subnmtted, that the
certificate contains a statenent indicating that the registration of the
vehicle was “dropped” due to the Iraqi aggression. The Panel considers
that it is reasonable to accept the “drop registration certificate” as
proof of loss in such cases. |In other cases, the Panel holds that
accept abl e proof of ownership and an Acceptabl e Expl anatory Statenment 108/
explaining the loss, would justify a presunption that if a vehicle was |eft
in lrag or Kuwait prior to or during the invasion and occupation and was
not found thereafter, it was |ost.

264. The Panel asked the secretariat to enquire as to Kuwaiti notor
vehicle insurance practice. Specifically, the Panel was concerned that

i ndi vi dual s may have been paid by insurance conpanies in respect of notor
vehicle | osses incurred during the invasion and occupation

265. The Governnent of Kuwait informed the secretariat that as a rule,
damage insurance is not purchased in Kuwait and that in any event notor
vehicle insurance policies typically contain war exclusion clauses. Copies
of standard form war exclusion clauses were provided to the Panel

4., Causation

266. To be conpensable, the |oss nmust be denonstrated to have been
“directly” caused by the invasion and occupation of Kuwait by Iraq. For
this purpose al so, the Panel considers that there is a justifiable
presunption that if a vehicle was left in Irag or Kuwait prior to or during
t he invasion and occupation, and was |lost, then it was |lost as a “direct”
result of lraq s invasion and occupation of Kuwait. Again, the
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ci rcunstances of the |oss nust also be explained in a statement, as
required by the “D’ claimform

5. Valuation

267. The net hodol ogy used by PAAC to fornul ate the MWW Table is outlined
in the PAAC Motor Vehicle Report. While the MW Tabl e appeared to be
conprehensi ve and reasonabl e, the Panel considered it desirable to obtain
an i ndependent verification of the M/ Table and requested the secretari at
to obtain such verification

268. A well-known international |oss adjusting firmconducted a bri ef
review to ascertain whether the MW Table is reliable. The |oss adjusting
firm (which is also being enployed to assist a panel of Comm ssioners in
anot her category), was of the opinion that although there were sone

di screpancies in the MW Table, in the circunstances it is on the whole
adequat e.

269. The Panel concluded that in view of this opinion the MW Table can be
relied upon and used for the valuation of D4 nmotor vehicle | osses. 109/

270. Although the “D’ claimforminstructs claimnts to “explain the
met hod of val uation used”, the Panel has taken the view that unless the
claimant’s valuation is the lowest, it is not appropriate to base its
val uati on on the nethod used by a cl ai mant.

271. For valuation purposes, the Panel finds that the | owest of three
figures should be awarded, nanely:

- the anobunt of |oss clained on the D4 page of the “D’' claimform

- the MW Tabl e value corresponding to a claimnt’s notor vehicle; or
- the original cost or value of the vehicle as stated on the D4 page
of the claimform

272. Cenerally speaking, a clainmnt should not be awarded nore than the
claimed anpunt. If for sone reason a value is given, either as the
original value or the value of the |oss as determ ned by the claimant which
is lower than the MWW Table, the | ower figure should be decisive. The
claimant may be aware of a feature or flawin the vehicle that reduces its
val ue or may have acquired the vehicle at a price bel ow market cost.

G Panel determ nations on D4(MW) cl ains

273. In respect of those who could not return to Kuwait after the invasion
and occupation by Irag, as m ght be expected, their clainm were | ess well
docunented. Nevertheless, in addition to an Acceptabl e Expl anatory
Statement, 110/ such clains included other documents such as export

recei pts and accordingly the Panel has recommended an award of conpensation
pursuant to the valuation criteria set out above.
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274. Claimants who returned to Kuwait after the invasion and occupation
were able to attach drop registration certificates, often in addition to
purchase receipts, photographs and an Acceptabl e Expl anatory Statenent.

111/ Such clainms were approved and have been recommended for award of
conmpensati on pursuant to the valuation criteria set out above.

X1, D6 LOSS OF | NCOVE CLAI Ms

A. I nt roduction and factual background

275. There are 43 D6 clains for |loss of incone, unpaid salaries or support
(“D6 clains”™) in the first instalnment with an asserted val ue of
approximately US$2.2 mllion

276. The secretariat estinmates that the total approximte number of D6
clains in the category “D’ clainms population is 2,800 for an asserted
amount of approximately US$526 mllion. Therefore, the D6 clains
constitute one of the largest (both in terms of nunber of clainms and
asserted value) loss types in the category “D’ clains popul ation

277. The Panel considered the rel evant background facts noted in chapter

Il above. The Panel further notes that there were a | arge nunber of
expatriate workers in Kuwait and Iraq prior to the invasion. In Kuwait,

t hey provi ded over 50 per cent of the country’'s |abour force. The Pane

al so notes that real wages and salaries in Kuwait were anpngst the highest
in the world. Wile sonme expatriates only stayed for a few years, nmany
stayed for much | onger periods and had a reasonabl e expectati on of spending
their entire working life in Kuwait. 112/

278. As noted above in chapter I1X a very |arge percentage of the Kuwait
and expatriate popul ation was forced to flee Kuwait. Simlarly, a very

| ar ge number of expatriates resident in Iraqg were also forced to flee. Al
those who fled were consequently forced to abandon their enploynent.

B. Applicable Governing Council decisions

279. The guidance that the Governing Council has provided in respect of
the D6 clainms is contained in decisions 3, 7 and 8.

280. Decision 7, paragraph 5 provides, in respect of category “D cl ai s,
that: “Clainms may be submtted under this category for the |oss of
earnings...”

281. Decision 3 provides that a claimant is entitled to nake a claimfor
mental pain and angui sh where:

“[t]he individual was deprived of all econom c resources, such as to
threaten seriously his or her survival and that of his or her spouse,
children or parents, in cases where assistance fromhis or her

CGover nment or other sources has not been provided”
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282. Decision 8 specifies the conpensation payable to successful D6 MPA
claimants. In the case of an individual the ceiling is US$2,500 and the
ceiling per famly unit is US$5, 000.

C. Category “D’ claimformrequirenents

283. The D6 page of the category “D claimformis entitled “Loss of
I ncone, Unpaid Sal aries or Support”.

284. To begin with, the category “D claimformrequires the claimnt to
furnish particulars of his enmploynent history prior to 2 August 1990. The
cl ai mant nmust indicate whether there was an enpl oynment contract prior to 2
August 1990, supply the name and address of the enployer, specify the
length of time enployed prior to 2 August 1990 and the salary prior to that
date. In respect of salary, the claimformfurther states: “Attach
docunentary and ot her appropriate docunmentary evi dence such as copi es of
pay slips and support payments.”

285. The claimant is also required to indicate whether he or she has
resumed work in lrag or Kuwait followi ng the |iberation of Kuwait, and if
so, when work was resuned, the present salary, and the name and address of
the empl oyer. \Where the claimnt has not returned to Irag or Kuwait he or
she is required to state the reason

286. The claimant is required to indicate the type of |oss being clained
(i.e., “Wages or Salary”, “Support” or “Qther”), the currency of the |oss
and the amount of the | oss.

287. The general instructions given to D6 claimnts read as fol |l ows:

“Attach a statenent describing your damages (i ncludi ng how you
cal cul ated the damages) and docunentary and ot her appropriate
evi dence denonstrating your entitlenment to recovery.”

288. The D6 page of the “D’ claimformalso provides that a claimmy be
made for MPA. The instructions read as follows:

“Clainms for nmental pain and anguish resulting fromthe
deprivation of all of your econom c resources can be nade
only if you were deprived of all econom c resources such

as to threaten seriously your survival and that of your
spouse, children or parents, in cases where assistance

from your Government or other sources has not been provided.
Such clainms nmust be substantiated by docunentary and ot her
appropri ate evi dence.”

289. The claimant is required to tick a box if an MPA claimis being made
and “attach appropriate evidence”.
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D. Factual description of D6 clains

290. Under “Wages or Salary”, claimants are claimng for a variety of

| osses. Sone have clainmed for | osses representing the remainder of their
enpl oynment contracts; sone have clainmed for |onger periods on the grounds
that their contracts were for an indeterm nate term sonme are claimng for
| osses up until they were able to find new enpl oynment or were re-enployed,
and sonme are claimng for the difference between their old and new
salaries. Some claimants indicate that they were able to find alternative
enpl oynment relatively quickly after fleeing fromKuwait or Irag and have
provi ded details of their subsequent inconme |evels. 113/

291. The enpl oynent contracts reviewed by the Panel vary wi dely. Sonme are
fixed term others have no term (i.e., they are open ended), and sone
claimants had no witten contracts. Mny claimants were on short term
contracts or enployed “at will” but had worked in Kuwait or lraq for many
years. It is inportant to note that a number of claimants have cl ai med for
| arge anounts since they had an expectation of |long term enpl oynent and
state that they have been unable to find simlar jobs.

292. The Panel notes that many of the D6 claimants are highly skilled
expatriate professionals who were well paid and had | ong term career
prospects in Kuwait or lraq. 114/

293. Claimants not only claimfor |oss of wages and salary, but also for a
wi de range of enployment related benefits, which include: cost of living

al l omance, travel allowance, hardship prem um unused vacation pay, hone

| eave, pension contributions, overtine pay, end of year bonuses, profit
sharing, famly allowance, rent subsidies, car allowance, health care
education allowance, end of termindemity payments and rel ocation
paynents.

294. The Panel found that many claimants divided their clains between C6
and D6 by, for example, claimng for their salary under C6 and vari ous
benefits such as education all owance or housing subsidy under D6. The
Panel faced an added difficulty in that many such C6 clai ns have not yet
been resolved. |In sonme cases identical clains have been filed under
categories “C and “D’ and the claimnt has sinply asserted that the
“first” US$100,000 is to be considered under category “C’ without

speci fying what exactly is being clained under each category. O the 43 D6
clainms in the first instalnent, 27 have a corresponding C6 cl aim

295. D6 claimants have submitted varying types of evidence in support of
their clains. Wth respect to evidence proving enpl oynent, the claimnts
have subm tted copies of their enploynment contracts indicating their date
of appointnment, duration of contract, basic salary and, where applicable,
ot her benefits and entitlenents; and others have submitted copies of
letters of offer of enploynent, letters of pronotion or renewal of
contracts. In nost of these cases the documents clearly denonstrate that
the claimant was enployed in Irag or Kuwait and state the period of
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enpl oyment and the nonthly salary. Still other clainmnts have submtted
very detail ed statenents explaining what they were doing in Iraq or Kuwait,
their salaries and a detail ed explanation of their |osses.

296. Sone clainms present unique issues. For exanple, one claimant in the
first instalnment is claimng a percentage of the spouse’s salary where the
claimant’ s spouse is an Iraqgi national. Another clainmant, an enpl oyee of
an lraqgi state-owned bank based in London, is claimng for |oss of income
as a result of being laid off followi ng the suspension of the bank’s
activities in the United Ki ngdom

297. Under *“Support” and “Qther”, claimnts seemto have been confused by
the headings (e.g., they clained for enploynent benefits under “Support”),
and others clainmed for their salary under “Wages and Sal ary” and cl ai med
their employment related benefits under “Qther”. Al such clains have been
eval uated as “loss of income” clainms by the Panel

298. There are no D6 MPA clains in the first instal ment.

E. Article 16 issues and responses

299. The Panel considers that the responses of Governnments to the issues
raised in the Article 16 Reports, and in particular the responses of the
Governnment of Iraq, are of particular inportance.

300. Two issues were raised in the Article 16 Reports that pertain to the
D6 Clains. The first issue is in respect of the conpensability of certain
enpl oynment related | osses, such as for work performed but not yet paid, for
t he unexpired period of tinme of an enployment contract, for |ost incone
until a claimant could or did find enploynment, for the difference between
sal ary under an enploynent contract prior to the invasion and occupation
and a |l ower salary under a subsequent contract of enploynent, and for
various enmpl oyment benefits such as housing all owances, bonuses and

term nation indemities. The second issue is in respect of the extent to
whi ch the C6 nethodol ogy adopted by the category “C’ Panel (i.e. a
multiplier to be applied to nonthly incone) ought to be applied to the D6
clainms. 115/ Several Governnents, including the Governnment of Iraq,

r esponded.

301. Cenerally, Governnents commented on the first issue by saying that,
subject to a duty to mtigate, all damages in respect of which a causa
connection exists to the Iraqgi invasion and occupation are compensabl e.

One CGovernment stated that any consequence of the termnation of enploynent
contracts are indirect damages and therefore not conpensable.

302. In respect of the second issue, one Government stated that since |oss
of incone clainms in categories “C’ and “D’ have much in common, in the
interests of swift and efficient processing, the use of techniques simlar
to those adopted by the category “C Panel is justified in respect of D6

cl ai ms.
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F. D6 net hodol ogy

303. The Panel, having reviewed the D6 clainms in the first instal nent; the
responses of various Governments (including the Government of Iraq) to the
issues raised in the Article 16 Reports as set out above; the applicable
Governi ng Council decisions noted above; a report prepared by an

i nternational |abour |aw expert (the “Enploynent Law Report”) 116/, as well
as the nethodol ogy adopted by the category “C’ Panel, adopts the D6

met hodol ogy set out bel ow.

1. Proof of fact of enploynent

304. A claimant nust first establish the fact of his or her enploynent.
Thi s can be denonstrated by an enpl oynent contract, letter of enploynent,
enpl oyee identification card, work permt, or simlar docunents. In the
alternative, in view of the factual background described earlier in this
report, the Panel considers that the evidentiary standard applicable to
category “D’ claims, with regard to the fact of enploynment, could also be
reasonably net by a claimnt furnishing an Acceptabl e Expl anatory
Statement. 117/

2. Proof of causal |link to the invasion and occupati on

305. In accordance with Security Council resolution 687 (1991) and
Governi ng Council decision 7, a claimnt nust denpnstrate that the | osses
clainmed were a “direct” result of the invasion and occupation of Kuwait.
The causal |ink between the | oss and the invasion nmust be expl ai ned by the
claimant in a statement (as required by the “D’ claimforn).

306. The Panel considered the issue of whether claimnts working in third
countries (e.g., enployees of overseas branch offices of Kuwaiti or Iraq
conpani es) could be considered to have suffered a direct enployment-rel ated
loss as a result of Iraq s invasion and occupation of Kuwait. The Pane
holds that if a loss is shown to be “direct” it is conpensable, regardless
of the location of the loss. For exanple, a claimhas been nmade by the
enpl oyee of the London branch office of an Iragi state-owned bank, which
ceased conducting busi ness after the invasion

3. Valuation of |oss

307. VWhile there are a nunber of ways in which the D6 clainms can be
val ued, the Panel considered at |ength two broad nethodol ogi es that could
be used.

308. The first is to analyze the frustrated enpl oynent contract, determ ne
the applicable |aw, and analyze the claimant’s entitlements under such
contract in accordance with the applicable | aw

309. The second is to base the valuation on a nunerical nultiplier applied
to a claimant’s nonthly incone.



S/ AC. 26/ 1998/ 1
Page 60

310. The Panel finds that the first method would be inpractical and

unwor kabl e in respect of 2,800 widely different claims. The determ nation
of the precise ternms and conditions of each contract of enploynent, the
ascertai nnment of the governing |law and the establishment of the rel evant
provi sions of that |aw would pose a task of vast proportions. Mreover,
the enornous variety of benefits being clainmed renders such net hodol ogy

i mpractical. Further, such an approach is likely to |lead to inconsistent
results. Such net hodol ogy woul d al so be inconsistent with the nethodol ogy
adopted by the category “C Panel, which, bearing in mnd the fact that
many cl ai mants have divided up their clainms between C6 and D6 in different
ways, woul d make such an approach rather problematic.

311. The Panel therefore reviewed to what extent a nethodol ogy such as the
one used by the category “C’ Panel, i.e. a multiplier applied to a
claimant’s nmonthly salary, could formthe basis of the valuation of the D6
clains. 118/

312. The Panel has had the benefit of being able to review the background
i nformati on gathered by “C’ Panel about the | abour force in both Irag and
Kuwai t, general terns and conditions of enploynent in the region and the

i npact of the invasion on the economc life in Kuwait. 119/

313. The Panel also notes that in arriving at its conclusions the category
“C’ Panel considered a range of factors, including various internationa
standards, applicable Iragi and Kuwaiti |egislation and various other
factors such as benefits and all owances and, nost inportantly, the duty to
mtigate | osses. Taking account of the |arge nunber of C6 clains
(estimted at 360,000), the mandate to review the clainms on an expedited
basis, the evidentiary standard applicable to category “C’ and the |arge
nunber of countries that submtted C6 clains (over 90), the category “C
Panel , in determ ning what woul d be the “reasonabl e’ damages payable to
claimants for wage and salary | osses, decided that a nultiplier of seven be
applied to the claimant’s asserted nonthly salary, wage or income (as the
case may be). 120/

314. The category “C’ Panel thereafter awarded the | esser of the result of
the nmultiplier of seven applied to nonthly inconme and the actual tota
amount cl ai med. 121/

315. For the reasons given by the category “C’ Panel, with which this
Panel concurs, and those outlined herein, the Panel finds that the adoption
of a nmultiplier to be applied to a claimant’s nmonthly inconme is fair, |eads
to consistent results, and is a practical nmethodology to apply to 2,800

i ndi vidual D6 clainms. Indeed, given the |arge nunber of D6 cl ains that
have a related C6 claim the adoption of a multiplier would seemto be the
only met hodol ogy that will lead to consistent results for clainmnts who
have claimed part of their |oss of incone under C6 and part under D6.

316. The clainms considered by the Panel differ widely in respect of the
prof essi on of the claimnt, calculation of incone, types of benefits
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claimed and the ability of the claimant to mtigate damages. A multiplier
by “bundling” the various conponents of a | oss of income claimtogether
produces consistent results. The Panel is of the viewthat it is not
realistically possible to develop nore specific criteria that would produce
consi stent results given the diverse nature and | arge nunber of D6 clai ms.

317. The Panel enphasizes that, consistent with the criteria established
herein with respect to other |oss types, to succeed, a D6 clai mnust neet
the evidentiary burden applicable to category “D’ clains. For this
purpose, all D6 clainms are to be individually revi ewed.

318. In reaching the conclusion that a multiplier is to be applied to a
claimant’s nonthly i ncome, the Panel took particular note of the Enpl oynment
Law Report, which analyses the nature of enploynment relationships,
applicable | aws, el enents of renuneration and possible entitlenents. It

al so outlines the | arge nunber of possible benefits payable, which have
been |isted above, various paynents associated with the term nation of

enpl oynment, such as pay in lieu of notice, termnation indemities,

accumrul ated holiday and vested interests in pensions, as well as exam nes
recent international experience of mass enployment clains. 122/

319. Many claimants who have filed D6 clains seek recovery for the entire
anmount due until the end of the fixed termcontract. The Enpl oynent Law
Report notes that there are three broad approaches to such clains under
various | egal systens. First, an unconditional right to recover the ful
amount representing the remainder of the contract; second, to admt the
first approach but also to inpose a ceiling on the anmount recoverable; and
third to treat such frustrated enpl oynent contracts as ones where danmages
for breach are due, which damages could be nore or |ess than the remainder
due under the contract. 123/

320. The Panel is of the view that, upon |osing enploynent due to the

i nvasi on and occupation, claimants had a duty to mtigate their |osses as
qui ckly as reasonably possible; therefore awards for |ong periods of tine
based on fixed term enpl oynent contracts are not reasonabl e.

321. Bearing in mnd the claimant’s duty to nitigate together with the

ot her factors noted above, such as clains for many different types of
benefits, termi nation entitlements and for various periods of tinme that are
ei ther remaining under a fixed term enpl oyment contract or having worked in
Kuwait or lraq for a long period thereby raising an expectation of

conti nued future enploynment, the Panel adopts a nmultiplier as set out

bel ow.

(a) Calculation of multiplier

322. In considering the multiplier to be applied to a claimant’s nonthly
i ncome, the Panel took into account the fact that the category “C Pane
adopted a nmultiplier of 7 for reasons with which the Panel generally
concurs.
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323. Consistent with the nethodol ogy adopted in respect of C6 clainms, the
Panel therefore determ nes that all category “D’ clai mants who neet the
evidentiary burden applicable to category “D’ clainms shall receive
conpensation on the basis of a mninmumnultiplier of 7.

324. However, given the profile of the D6 claimnts, and in particular
given the fact that many claimants were professionals on fixed term
contracts or in stable Iong term enpl oynent arrangenents who therefore
coul d reasonably expect enploynent well into the future, the Panel is of
the view that under certain circunstances and where sufficient evidence is
provi ded, a higher nultiplier my be awarded. The Panel finds that, taking
account of all the circunstances in relation to the D6 clainms, and in
particular a claimant’s duty to mtigate his or her |osses by finding
alternative enpl oynent within one year of the invasion and occupation, a
multiplier of up to a “cap” of 12 is reasonable.

325. The Panel is of the view that claimants on fixed termcontracts ought
to be conpensated for the remaining period under the contract, up to a

maxi mum of one year. The Panel finds that such clai mants, who are
therefore claimng nore than they would receive fromthe application of a
multiplier of 7, are entitled to an addition of 1 to the nultiplier for
each year or partial year of a fixed termcontract, up to 5 for a maxi num
total of 12.

326. In respect of witten contracts without a term nation date, 124/ the
Panel considers that an addition of one (1) to the multiplier is
reasonabl e.

327. Upon reviewing the D6 first instalnment clainms the Panel noted that
many cl ai mants were enployed for |ong periods of time prior to the invasion
and had a reasonabl e expectation to be enployed into the future, sonetines
until retirement. However, many such claimants either had short term
contracts that were “rolled over” every year or were enployed “at will”.

328. In view of the reasonabl e expectation such clai mants had of

enpl oynment well into the future, on the one hand, and consistent with the
duty to mtigate | osses, on the other hand, the Panel finds that such
claimants may receive an addition of 1 to their mnimummnultiplier of 7 for
the first conplete 3 year period that they worked for the sane enpl oyer, as
wel | as an addition of 1 for each additional 3 year period and if there is
a remai nder of less than 3 years, an addition of 1 for the remai nder. 125/

329. Thus claimants may receive additions to the multiplier for each year
or partial year of a fixed termcontract (“going forward”), an addition of
1 in the case of an open-ended fixed termcontract (as expl ai ned above in
par agraph 326), and may receive additions to the multiplier if they have a
record of enploynment with the sane enployer for 3 years or nore (“going
back”) (as expl ained above in paragraph 328). A claimnt may receive
additions to the multiplier both going forward and goi ng back. However,
the nmultiplier is always capped at 12.
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330. In all cases, conpensation is only awarded if the evidentiary burden
applicable to category “D" clainms is satisfied. The Panel finds that
clai mants nmust provide the foll ow ng docunentary evidence:

(a) a witten enpl oynent contract; or

(b) a letter froman enpl oyer; or

(c) justifying pay slips; or

(d) an Acceptabl e Explanatory Statenent, 126/ which explains the
terms and conditions of enploynment.

(b) Calculation of nmonthly incone

331. Having decided to adopt a multiplier, the Panel next considered how
to calculate the nmonthly inconme in respect of which the nultiplier is to be
appl i ed.

332. After reviewing the D6 first instalnent clainms the Panel noted the
apparent difficulty in calculating a claimant’s nonthly incone. C aimants
have clained for itens as diverse as bonuses, end of termindemities,
benefits (school fees, medical coverage, nmotor vehicles etc.), and so on
Some have included benefits in their calculation of nmonthly incone, others
have not.

333. Therefore the Panel finds that the nultiplier is to be applied to the

claimant’ s asserted nonthly income, i.e., as stated on the claimform
Such anmount must of course be supported by docunentation in accordance with
the evidentiary standard applicable to category “D’ clains. |If only part

of the nonthly income is supported by the evidence in the claimfile, then
the nmultiplier is applied to the amunt of nonthly inconme that is supported
by such evidence. Only deductions froma claimant’s asserted nonthly

i ncome can be nmade, not additions.

334. If no incone has been asserted by the claimant, the Panel will
determine a nmonthly incone on the basis of payments which are quantifiable

and which the Panel considers should be included. 127/

(c) Co6/D6 overlap

335. There are several issues in respect of C6/D6 overlap clainms. In
respect of C6 clainms that are still pending, the Panel is of the view that
the nost efficient way would be for it to reviewthe entire | oss of inconme
claim(i.e., in both C6 and D6) and make an award based upon the evi dence
in the conplete claimfile provided the category “D’ clains evidentiary
standard has been net. Once the category “C’ Panel has decided the claim
appl yi ng the governing evidentiary standard for category “C' clains any
anount awarded by the category “C’ Panel nust be deducted fromthe D6

awar d.

336. In cases where claimants have split the claimby, for exanple,
claimng |l oss of salary under C6 and | oss of certain benefits under D6, the
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multiplier is to be applied to the asserted nonthly i ncome on the D6 page
of the claimformand a D6 award made accordingly. Any C6 award is to be
deducted fromthe D6 award.

4. “Support” clains
337. As noted above, all “support” clainms have been evaluated as “l oss of
i ncome” cl ai s.
5. *Oher” enploynent related clainms

338. The clainms made under the heading “Other” are for end-of-service

i ndermi ties, enploynment related benefits, etc., which were considered by
the Panel under the overall “loss of incone” clainmed and regarded as
covered by the application of the multiplier

6. Mental pain and anquish

339. There are no D6(MPA) clainms in the first instalment. The Panel wll
establish criteria in respect of such clainms as and when necessary when
dealing with future instal nents.

G Panel determ nations on D6 clains

340. The Panel found that the application of the methodol ogy set out above
to the D6 first instalment clains made it possible to deal with such clains
in an efficient and reasonabl e manner. On average, a multiplier of just
over 10 was awarded to claimants. Ten of the 43 D6 first instal ment clains
were awarded the maxi mum nultiplier of twelve (12). However, the awards
generated by the multiplier are generally substantially |lower than the
anmount clainmed. This is because many cl ai mants clainmed the full anount due
under fixed termcontracts which had several years left. As noted above,
in view of the duty to mtigate | osses, the Panel considers that the awards
recommended with respect to the D6 clainms are reasonabl e.

341. Any clainms that did not neet the evidentiary criteria set out above
were rejected. More specifically, one claimwas rejected as it is in
respect of a dispute with the enployer that occurred prior to the invasion
and occupation of Kuwait. A claimby a spouse of an Iraqgi national based
on such lraqgi national’s inconme was rejected since Iraqgi nationals are
precluded fromfiling clainms. 128/ In another case, the clai mant had

al ready been conmpensated by the enployer for |oss of inconme during the

i nvasi on and occupation of Kuwait.
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XI'V. D10 PAYMENTS/ RELI EF CLAI M5

A. I nt roduction and factual background

342. One of the clainms in the first instalnent is for |osses arising from
paynments made or relief provided to others (“D10 clains”). The Panel felt
it must be extrenely cautious in setting criteria based upon only one
claim However, to assist the Panel, the secretariat reviewed a nunber of
D10 claims not in the first instalnment and sumrari zed them for the Panel
The Panel was therefore able to consider the facts of such D10 cl ai ns when
establishing the criteria set out bel ow.

343. The secretariat estimates that the total nunber of D10 clainms in the
category “D’ clainms population is 204 for an asserted anount of
approxi mately US$33 nillion

344. The Panel considered a nunmber of rel evant background facts which are
described in chapter Il above, in particular the estinmated nunber of
foreigners in Irag and Kuwait and the departure patterns identified anpngst
the departees, which have been noted by other Panels and in the Background
Reports.

B. Applicable Governing Council decisions

345. Coverning Council decision 7 paragraph 7 provides as foll ows:

“...In addition, these paynments are available to reinburse paynents nade or
relief provided by individuals to others - for exanmple, to enployees or to
ot hers pursuant to contractual obligations - for |osses covered by any of
the criteria adopted by the Council.”

346. There is no equivalent |oss type under category “C

C. Category “D’ claimformrequirenments

347. The D10 page of the “D claimformprovides that a claimcan be made
for “Losses Arising From Payments Made O Relief Provided to Others”.

348. The instructions given to D10 claimants read as foll ows:

“Attach a statenment describing the reasons, the circunstances and the
anounts of paynments you made or relief you provided to others.

I ncl ude docunmentary and ot her appropriate evidence as well as, if
appl i cabl e, evidence showi ng the obligation for the paynment, the
anount and the recipient of the paynent or relief (e.g., the contract
in the event you had a contractual obligation to make paynents).

Expl ain the nmethod of valuation for the relief”.
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D. Article 16 issues and responses

349. No issues have been raised in the Article 16 Reports in respect of
D10 cl aims. However, as noted bel ow, issues have been raised in the
Article 16 Reports in respect of simlar clainms under categories “E’ and
=

E. Category “E’ and “F’ clains

350. The category “E’” and “F" claimforms provide for an identical |oss
type whereby corporations, in the case of category “E’, and Governnents and
i nternati onal organizations, in the case of category “F’, may cl ai m damges
for losses arising from“payment or relief to others”.

351. Most of the clainms falling under this | oss type, in both category “FE’
and “F", relate to evacuation. In category “E’, corporations are seeking
conpensation for costs allegedly incurred in repatriating their enpl oyees
to their home countries. 1In category “F", clainms have been filed by

CGover nment s seeki ng conpensation for the evacuation of their enbassy staff,
their nationals and, in some cases, nationals of other countries fromlraq
or Kuwait followi ng the invasion. The issue as to whether the costs of
repatriation are conpensable in these categories of clains was raised in
several Article 16 Reports. 129/ Several Governnents responded, including
t he Governnment of Iraq.

352. Alnpost all Governments stated that the Conm ssion has the
jurisdiction to award conpensation for |osses arising fromthe evacuation
and repatriation of enployees or nationals as the case nay be.

353. One Governnent responded stating that clainms for “paynent or relief
to others” are not conpensabl e since the corporations/ Governnents concerned

in any event had an obligation to repatriate enpl oyees.

F. Factual description of D10 clains

354. The D10 claimin the first instalment is in respect of financia
assistance provided to the claimant’s famly. A review of a nunber of D10
clains not in the first instalnent indicates that claimnts have
interpreted this loss page in different ways. One claimnt used the D10

| oss page to claimfor the university fees of his children in the United
States. According to him because of the invasion and subsequent
occupation, his children could no | onger attend university in Kuwait and
therefore they transferred to a university in the United States. Yet

anot her clai mant has used this |loss page to claimfor the financial |oss he
suffered when, follow ng the invasion, he exchanged Kuwaiti dinars at a
very | ow exchange rate in Cairo.

355. One claimthat properly falls under this |oss type but which is not
inthe first instalment is that of a Jordani an national who during the
occupation assi sted several foreigners, who were forced to hide. As
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evidence in support of his claimthe claimnt provided witten statements
by these individuals attesting to his assistance during the occupation
The statenents descri bed how the claimnt had, at risk to his own |ife,
obt ai ned food and beverages for these people and had al so passed on
conmuni cati ons between the individuals and their respective enbassi es and
consulates. In addition, the claimant submtted a copy of a newspaper
article showing a picture of the claimant and his famly which al so
describes the claimant’s exploits. Finally, the claimant provided copies
of receipts proving that during the occupati on he purchased | arge
quantities of beverages.

G Proposed D10 net hodol ogy

356. The Panel having reviewed the D10 clainms in the first instalnment; the
responses summari zed above of various CGovernnents (including the Government
of lrag) to the issues raised in the Article 16 Reports in respect of the
category “E" and “F’ clains; the instructions set out on the D10 page of
the “D’ claimform the Background Reports noted above; the applicable
Governi ng Council decisions noted above; and the summaries of D10 cl ains
not in the first instalnment, adopts the D10 net hodol ogy set out bel ow.

357. The Panel notes that since there is only one D10 claimin the first
i nstal ment the nethodol ogy bei ng adopted may have to be nodified in the
future as nore D10 clainms are reviewed and nore issues are raised.

358. According to the instructions on the D10 page of the claimform two
types of clainms can be filed under this loss type; those arising out of
paynments made or relief provided privately and those in the course of

busi ness. Since there were no clains in the first instalnent falling into
the latter category (i.e., those arising out of business) the Panel did not
adopt a nethodol ogy but noted that it is |likely that the criteria for such
claims will not differ substantially fromthose set out below in respect of
relief provided privately.

1. Proof of paynent or relief

359. The Panel determ nes that a claimant nust denonstrate that he or she
made payments to or provided relief to another individual or other

i ndi viduals. The claimnt must submt evidence of such paynents or proof
that such relief was provided (e.g., a statenment by the recipient of such
paynments or relief, or receipts for purchases). The Panel holds that, in
view of the factual background described earlier, the evidentiary standard
applicable to category “D" clainms could be reasonably nmet by a cl ai mant
furni shing an Acceptabl e Explanatory Statenent 130/ identifying the
reci pi ent, amount and circunstances of the paynent or relief.

2. Causal relationship to the invasion of Kuwait

360. The Panel took the view that in accordance with Security Counci
resolution 687 and Governing Council decision 7, a claimnt mnust
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denonstrate that the | osses clainmed were a “direct” result of the invasion
and occupation of Kuwait. In other words, for the claimto be conpensabl e
the clai mant nmust show that the paynents were made or the relief was

provi ded under circunmstances that are directly related to the invasion and
occupation of Kuwait by Iraqg.

361. In determining the “directness” of the payments made or the relief
provi ded to the invasion and occupation of Kuwait, the Panel distinguishes
bet ween paynents that are of a “tenporary and extraordi nary” nature as
opposed to those of an “on-going ordinary living” nature. The Panel holds
that those paynents that fall into the former category can be said to be
directly related to the invasion. This is consistent with the Panel’s
findings with regard to departure costs for |osses under D1(Mney)(see

par agraph 128 above).

3. Valuation
362. The Panel determned that a claimant is entitled only to the anount

supported by appropriate evidence.

H. Panel determ nations on D10 cl ai ns

363. For the D10 claimin the first instalnent, approximately half of the
cl ai med anount is reconmended for conpensation which is the amount
supported by appropriate docunentary evidence.

XV. D(OTHER) CLAIMS

A. Introduction and factual background

364. There are six mscellaneous clainms in the first instalnment (“D(Qher)
clains”).

365. The secretariat estimtes that the total nunber of D(Qther) clains in
the category “D’ clainms population is 871 for an asserted amunt of

approxi mat el y US$354, 494, 723.

366. In dealing with the m scellaneous cl ainms, the Panel took account of
t he rel evant background facts set out in chapter |l above.

B. Applicable Governing Council decisions

367. There are no specific Governing Council decisions in respect of the
D( G her) clains.

368. However, it is pertinent to repeat that paragraph 6 of decision 7
provi des as foll ows:
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“These paynents are available with respect to any direct |oss,
damage, or injury (including death) to individuals as a result of
Irag’s unlawful invasion and occupation of Kuwait. " [ Enphasi s
added. ]

C. Category “D’ claimformrequirenents

369. The DS.1 page of the “D’ claimformentitled “Summary of Losses
Clainmed” allows claimnts to summarize their entire category “D’" claim

The DS.1 page al so provides that claimnts may claimfor “Any O her Danmages
Not Covered by the Above”, i.e. D(Qher).

370. The general instructions given to D(Oher) claimants read as foll ows:
“Attach a statenment providing details of what happened, a description
of damages, and total value of |loss, as well as docunentary and ot her

appropriate evidence for each el ement of such |oss”.

D. Factual description of D(Qher) clains

371. The six D(Other) claims, which are briefly summari zed bel ow, are
di verse.

372. Three claimnts, who were working for the same bank, state that they
and the bank for which they worked were identified by a Governnent as
“front compani es and agents” for Irag and were referred to as “specially
designated nationals”. All three claimnts deny the accusati on made by
such Government and stress that their reputations as well-known bankers and
econonm sts have been damaged and that, as a result of these unfounded
accusations, they have | ost professional opportunities as well as the right

to travel to such country. In virtually identical clainms, all three are
claimng for US$1 mIlion conpensation as a result of damage to “their
honour and trustworthiness”. Two of the claimants are, in addition

claimng for US$1, 440, 000 conpensation in respect of the renmaining years
until retirement. All claimants provide detailed statenents as well as
press rel eases and personal docunents to attest to their honour and

pr of essi onal standing.

373. One D(Gther) claimnt, who was held hostage in lraq, is claimng for

rei mbursenent of the expenses incurred by his sister when she travelled to

Irag and attenpted to secure his release. The claimnt provides a detailed
list of all her expenses incurred which anount to US$1, 924. A copy of the

sister's passport showi ng the visas obtained is al so attached.

374. One D(OQther) claimnt is seeking the sum of US$692,041 i n damages in
respect of “conpensation agai nst defamation, the nurderous attenpts of
terrorists”. The claimis not very clear. However, it would appear that
the claimant is seeking conpensation as a result of an inability to pursue
a nedical legal action. The claimnt states that she could not attach any
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evidence in support of her claimsince all documents were lost as a result
of the invasion.

375. Finally, one D(Other) claimant is claimng in his capacity as
creditor/nortgagee for the balance of a | oan he made to a debtor/ nortgagor
in Kuwait prior to the invasion and occupation in the sumof US$1, 211, 072.
The cl ai mant explains that the debtor died after the invasion and
occupation and that the latter's heirs sold the nortgaged house to repay
the |l oan but only realized US$657,439. The anmpunt being cl ai med woul d
appear to be the difference between the anpunt | oaned and the amount

recei ved together with the interest that had accrued. |In support of his
claimthe claimant submitted various | oan docunents.

E. Article 16 issues and responses

376. One single issue pertaining to the D(Qther) clainms was raised by the
Executive Secretary. This issue is in respect of the three clains filed by
t he bankers/econom sts for the alleged danage to their career as a result
of their name and the nane of their enployer having been included in a |ist
established by a Governnment, identifying the bank and the clai mants as
front agents for Iraq. 131/

377. Two Governnents responded to this issue. One Governnent stated that
the conpilation and publication of this list was a necessary and integra
part of inplenmenting the United Nations approved sanctions. Therefore,
these |l osses result fromthe trade enbargo and rel ated neasures agai nst
Irag and as such the clainmants are not eligible for conpensation. Another
CGovernnment stated that the matter rai sed was a consequence of the neasures
taken by such Government to inplenent the resolutions of the Security
Council. Hence, this issue is directly connected to the inpact of the
trade embargo inposed on Iraq but is unrelated to the direct effects of
Irag' s invasion and occupation of Kuwait. Since the |loss being claimed is
indirect it is not conpensable.

F. Panel determ nations on D(Qher) clains

378. As the D(OQther) clainms are very different fromeach other, it is not
possi bl e to establish one nethodology for all the clainms. The Pane
reviewed each claimindividually to ascertain whether the | oss or damage
being clainmed was incurred as a direct result of the Iraqgi invasion and
occupation of Kuwait, whether the evidentiary standard applicable to
category “D’ claims has been nmet, and, if so, the value of the |oss.

379. The Panel finds that five claimants failed to establish that their

| oss or damage was a direct result of the invasion and occupation of
Kuwai t. Therefore, the Panel does not recomend conpensation in respect of
t hese cl ai ns.

380. In one case, (see paragraph 373 above), the Panel considers that the
di rect ness requirenent has been satisfactorily denonstrated. However, the
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Panel notes that technically the | osses were incurred by the claimnt’s
sister. Rather than insist upon the claimbeing re-filed by the sister
the Panel instructs the secretariat to informthe Governnent concerned that
the claimant is to be instructed to pay his sister the full anmunt awarded.

XVI.  RECOVMENDATI ONS

381. Based upon the findings and determ nations noted in this report, the
Panel’s recommendati ons are set out bel ow

A. Awards by consolidated clainms

382. Annex Il lists the recormmended awards of the Panel for each country
and international organization included in the first instalment. Annex I
also lists clainms deferred and clainms to be reported separately. Each
Government and international organization will be provided with a
confidential |ist containing the individual recomendati ons made in respect
of its clainmants.

B. | nt er est

383. The Panel recommends that interest be awarded on the clains included
inthis first instalnment of category “D" clainms as of 2 August 1990. 132/

C. Subm ssion through the Executive Secretary to the Governing Counci

384. The Panel respectfully submts this report through the Executive
Secretary to the Governing Council pursuant to article 38(e) of the Rules.

Geneva, 6 Cctober 1997

(Signed) R K. P. Shankardass
Chai r man

(Signed) H M Joko- Smart
Commi ssi oner

(Signed) C. Pryles
Commi ssi oner
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Not es
1/ Deci sion 10, (S/AC. 26/1992/10). Article 38(e) of the Rules reads as
fol |l ows:
“Each panel will report in witing through the Executive Secretary

to the Governing Council on the clainms received and the anount
recomended to be awarded for each claimnt. Each report wll
briefly explain the reasons for the recomendati ons.”

2/ Article 35(2)(c) of the Rules.

3/ All statistics noted herein are prelimnary as a conputerized
dat abase of category “D’ clainms is not yet available as of the date hereof.

4/ “The Report and Reconmendati ons Made by the Panel of Comm ssioners
Concerning the First Instal ment of Individual Cainms for Damages up to
US$100, 000 (Category “C' Cains)” (S/AC. 26/1994/3 and Corr.1), 21 Decenber
1994 (the "First ‘'C Report”), p. 23.

5/ Article 32(1) of the Rules reads as foll ows:

“Fol l owi ng the appoi ntment of the Commi ssioners by the Governing
Council, the Executive Secretary will submt to panels of

Commi ssioners the single clainms or categories of clains assigned to
each of themtogether with the rel ated docunentation, containing the
results of the prelimnary assessment nade by the Secretariat and any
other informati on deemed to be useful for the work of the

Commi ssioners, as well as the additional information and views
submitted in accordance with Article 16."

6/ The Background Reports include the followi ng United Nations reports:

(a) “Report to the Secretary-General on Humanitarian needs in
Kuwait in the inmediate post-crisis environment by a mssion to the
area led by M. Mrtti Ahtisaari, Under-Secretary Ceneral for

adm ni stration and managenment” (S/22409)(the “Ahtisaari Report”);

(b) “Report to the Secretary-Ceneral by a United Nations m ssion
led by M. Abdul rahim A Farah, former Under-Secretary General
assessing the scope and nature of damage inflicted on Kuwait’s
infrastructure during the Iragi occupation of the country from?2
August 1990 to 27 February 1991" (S/22535)(the “Farah Report”);

(c) “Interim Report to the Secretary-General by the United Nations
m ssion led by M. Abdul rahimA. Farah, fornmer Under-Secretary
General, assessing the losses of |ife incurred during the Iraq
occupation of Kuwait as well as lraqi practices against the civilian
popul ation in Kuwait” (S/22536) (the “Interim Farah Report”);

(d) “Study concerning the right to restitution, conpensation and
rehabilitation for victinms of gross violations of human rights and
fundamental freedons, progress report subnmitted by M. Theo van
Boven, Special Rapporteur” (E/CN.4/Sub.2/1991/7);

(e) “Report on the situation of human rights in Kuwait under Iraq
occupation, prepared by M. Walter Kalin, Special Rapporteur of the
Commi ssion on Human Rights, in accordance with Conmm ssion resol ution
1991/ 67" (E/CN. 4/1992/26) (the “Kalin Report”);

(f) “Study concerning the right to restitution, conpensation and
rehabilitation for victinms of gross violations of human rights and
fundamental freedons, Final Report submitted by M. Theo van Boven,
Speci al Rapporteur” (E/ CN. 4/ Sub.2/1993/8).
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The Background Reports al so include the follow ng Conm ssi oner Pane
reports:

(a) “Recommendat i ons made by the Panel of Comm ssioners Concerning
I ndi vidual Clainms for Serious Personal Injury or Death (Category “B”
Clainms)” (S/AC. 26/1994/1), 26 May 1994 (the “First “B” Report”); and

(b) The First “C Report (see note 4 above).

7/ (S/22409), paras. 9-10.
8/ I bid., para. 41.

9/ See note 6 above.

10/ (S/22535), para. 533.

11/ | bid., para. 364.

12/ See note 6 above.

13/  (S/22536), para. 20.

14/ (E/CN. 4/ 1992/ 26), see note 6 above.

15/  (E/CN.4/1992/26), paras. 79-92.

16/ | bid., para. 100.

17/ | bid., para. 125.

18/  (S/22535), p. 70.

19/  (E/CN.4/1992/26), paras. 190 and 192.

20/ I bid., paras. 141 and 189.

21/ Article 38(d) of the Rules reads as foll ows:
“ Unusual ly large or conplex clains may receive detailed review, as
appropriate. |If so, the panel considering such a claimmy, inits
di scretion, ask for additional witten subm ssions and hold ora
proceedi ngs. |In such a case, the individual, corporation

Government, international organization or other entity making the
claimmy present the case directly to the panel, and may be assi sted
by an attorney or other representative of choice. The panel wll
conplete its review of the case and report in witing through the
Executive Secretary its reconmendations to the Governi ng Counci
within twelve nonths of the date the claimwas submtted to the

panel .”

22/ The Panel al so reviewed a conprehensive cover report on category “D’
clains submtted by the Governnent of Kuwait (Public Authority for
Assessnment of Conpensation for Danmages Resulting fromlraqi Aggression),
“Covering Report for clains in Category D, submtted to the United Nations
Conmpensati on Comm ssion by the Governnment of the State of Kuwait”, March
1996 (hereinafter called the “PAAC ' D Cover Report”).

23/ I n paragraph 3, decision 15 re-enphasizes that there are two
essential elements to admi ssible |osses: “such | osses nust be the result of
Irag’s unlawful invasion and occupation of Kuwait” and “the causal |ink

must be direct”.
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24/ Lady Hazel Fox Q C., “Reparations and state responsibility: Cl ains
against lraq arising out of the invasion and occupation of Kuwait”, in: The
Qulf War 1990-91 in International and English Law, (London, P. Rowe, ed.,
1993), p. 261 et seq., at pp. 275-276.

25/ B. Cheng, General Principles of Law as Applied by Internationa
Courts and Tribunals, (London, Stevens & Sons, 1953), (reprinted by G otius
Publ i cations, 1987), p. 243.

26/ E. Riedel, “Damages”, in: Encyclopedia of Public International Law,
(R Bernhardt, ed., 1987), vol. V, p. 68 et seq., at p. 70. See also the
First “C’ Report, pp. 19-21

27/ Decision 1 (S/AC. 26/1991/1); decision 3 (S/AC. 26/1991/3) and deci sion
8 (S/AC. 26/1992/8).

28/ Cf. decision 1, para. 14, provides with respect to category “C’
clainms that:

“These paynments are available with respect to death or persona
injury, or |losses of income, support, housing or persona
property, or nedical expenses or costs of departure, as a
result of Iraq' s unlawful invasion and occupation of Kuwait.
The Commi ssion will give expedited priority consideration to
claims for such | osses up to [US] $100, 000 per person.”

29/ See the First “C’ Report, pp. 12-13 and the First “B” Report, pp
12-13.

30/ See, for exanple, the First “C Report, pp. 29-32.
31/ The exchange rates used for 1 August 1990 for the Kuwaiti dinar is
the average nonthly rate for July 1990 as reported in the United Nations
Monthly Bulletin of Statistics, vol. XLV, No. 4, April 1991

( ST/ ESA/ STAT/ SER. 1/ 220) .

32/ The exchange rates used for currencies other than the United States
dollar or Kuwaiti dinar is the average nonthly rate for such currencies as
reported in the United Nations Monthly Bulletin of Statistics, vol. XLV No.
4, April 1991 (ST/ESA STAT/ SER. 1/ 220).

33/ Deci sion 16, paras. 2-3.
34/ The category “C’ Panel also found this; see the First “C" Report, pp
32-33. In the WBC Claima md-point date of 15 October 1991 was used. See
the “Report and Recommendati ons made by the Panel of Commi ssioners
appointed to review the Well Blowout Control Clainf (the “*WBC d ainf)
(S/AC. 26/ 1996/ R. 27/ Annex). In that claim however, the | osses were quite
different fromthose suffered by individuals in categories “C’ and “D,” and
different criteria therefore applied to the determ nation of relevant

dat es.

35/ M Kazazi, Burden of Proof and Related Issues: A Study on Evi dence
Before International Tribunals, (The Hague, Kluwer, 1996), p. 116. For a
general discussion of this issue see pp. 53-119.

36/ See the First “C’ Report, pp. 26-27.

37/ See the First “C’ Report, p. 27.

8/ See note 22 above.
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39/ See V. S. Mani, lInternational Adjudication: Procedural Aspects, (The
Hague, M N jhoff, 1980), p. 193. The author also points out: “The

princi pl e has been invoked in several international arbitrations. 1In the
Faber case, for instance, Umire Henry M Duffield of German-Venezuel an
M xed C ai ns Conmi ssion of 1903 invoked it expressly”. In the WlliamA.

Parker, claim the Mexico - U S. A GCeneral Cainms Comm ssion declared in
1926 “for the future guidance of the respective Agents”, that “however
appropriate may be the technical rules of evidence obtaining in the
jurisdiction of either the United States or Mexico as applied to the
conduct of trials in their nunicipal courts, they have no place in
regulating the admssibility of and in the weighing of evidence before this
international tribunal”, United Nations Reports of International Arbitra
Awards (UNRIAA), vol. 1V, p. 39. This has been followed in the Georqges
Pi nson cl ai mbefore the French-Mexican Cl ai ms Comm ssion of 1924, UNRI AA,
vol. V, p. 413; J.HW Verzijl, La réparation des dommges causés aux
étrangers par des nmpuvenents révolutionnaires: Jurisprudence de |la

Commi ssion franco-nexi caine des réclamations (1924-1932), (Paris, A
Pedone, 1933), p. 94. See also Lasry case before the United States-
Venezuel a M xed Cl ai ns Conmi ssion of 1903, UNRIAA, vol. X, pp. 147-148.

40/ See paras. 15-17 and 31 above.
41/ Si x category “A’, four category “B” and five category “C Pane
reports have been submtted to the Governing Council. Two other Pane
reports have been issued, in respect of the Egyptian Wrkers’ Clainms and
the Well Bl owout Control Claim

42/ See in particular Governing Council decision 17 [S/ AC. 26/ Dec. 17
(1994)].

43/ Article 17 reads in full

“In order to facilitate the work of Commi ssioners and to ensure
uniformty in the treatnent of simlar clainms, the Secretari at
will proceed to categorize clains according to, inter alia, the
type or size of the clains and the simlarity of |egal and
factual issues.”

44/ The First “C’ Report details the exodus; see pp. 60-66.

45/ Deci sion 21 (S/ AC. 26/ Dec. 21/ 1994) and deci sion 24
(S/ AC. 26/ Dec. 24/ 1994) .

46/ See Article 16 Report No. 15 (S/AC. 26/1996/R. 2).

47/ See chapter |V, section D hereof.

48/ The net hodol ogy adopted by the category “C’ Panel in respect of
Cl(Money) can be summarized as follows. C aimants nmust provide sufficient
evi dence to denonstrate: 1) the fact of presence or residence in lraq or
Kuwait prior to the invasion; 2) the fact of departure during the period
from 2 August 1990 and 2 March 1991 (the “rel evant jurisdictional period”);
3) the fact that the | osses or the events giving rise to the | osses took

pl ace during the relevant jurisdictional period; 4) the causal relationship
between the | oss and the invasion of Kuwait and whether the itens clainmed
fall within the scope of allowable |osses; and 5) the value of the |oss
claimed. See the First “C Report, pp. 59-81

49/ See note 6 above.

0/ See paragraph 75.
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51/ This is consistent with the decision of the category “C Panel which
found that departure and relocation-related costs resulting fromthe

i nvasi on and occupation of Kuwait and which are shown to be “tenporary and
extraordi nary” expenses (e.g., travel fares, |lodging and food while in
transit, mleage costs incurred in |ocating a new residence, short-term
residential rentals, short-termfurniture rentals and short-term aut onobile
rentals, etc.), may be considered conpensabl e, as opposed to “on-going
ordinary living” expenses (e.g., normal telephone charges, dental expenses,
school fees, cable television service, etc.) which would not be
conpensable. See the First “C Report, pp. 78-79.

52/ See para. 75.

53/ See para. 75.

%%/ This is consistent with the view taken in the First “C’ Report, p
55/ See para. 75.

56/ See para. 75.

57/ (E/CN. 4/ 1992/ 26), para. 79.

58/ I bid., para. 81

59/ I bid., para. 90.

60/ See generally decision 3, decision 7 and deci sion 8.

61/ Deci sion 3 (S/AC. 26/1991/ 3)

62/ See in particular pages 82 to 96 of the First “C’ Report.
63/ See para. 75.

64/ An exanpl e of such relevant external information is the informtion
contained in the claimfile of a simlarly situated claimant. 1In the case
of one DI(MPA) claimin the first instalnment, the evidence contained in the
claimfile of a simlarly situated clai mant was drawn to the attention of
t he Panel and supported the assertions nmade in the claimbeing considered.

65/ See para. 75.
66/ The categories identified by the “C’ Panel are set out as follows on
pages 93 to 95 of the First “C’ Report:

“(a) the claimant or a fam |y nenber is a national of a country
specified in relevant directives or orders issued by the Iraq
Revol uti onary Commrand Council, or is a national of a country known to
have been the target of actions by nmenbers of the lIraqi arnmed forces,
or officials, enployees or agents of the Governnent of Ilraq or its
controlled entities, during the period 2 August 1990 to 2 March 1991
in connection with the invasion and occupation of Kuwait;

“(b) the claimant indicates that he or she or a famly nenber was a
menber of, or was connected, to the Kuwaiti royal famly, arned
forces, resistance novenent, or police force, or that he or she or a
famly menmber was a political figure or a high ranking official in
the Kuwaiti Government, prior to or during the invasion and
occupation of Kuwait, as the case may be;

“(c) the claimant indicates that he or she or a famly nenber was a
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medi cal professional or worker, or a print, television or radio
journalist, or an (amateur) radi o or conputer operator, in the period
prior to or during the Iraqgi invasion and occupation of Kuwait;

“(d) the claimant indicates that he or she or a fam |y nenber, or
ot her persons in the same or simlar situations, were subjected to,
or were threatened with interrogation, arrest, torture, detention
assault, or other forms of injury, by menmbers of the Iraqi armed
forces, or officials, enployees or agents of the Government of Iraq
or its controlled entities, during the period 2 August 1990 to 2
March 1991;

“(e) the claimant indicates that a famly menber, or other persons
in the sane or simlar situations, were killed, or were under threat
of execution, by nenbers of the Iraqi arnmed forces, or officials,
enpl oyees or agents of the Governnment of Iraq or its controlled
entities, during the period 2 August 1990 to 2 March 1991

“(f) the claimant indicates fear caused by specific actions (e.qg.
execution, injury, assault or detention; or interrogation either at
hone or at a checkpoint; or the |ooting and vandali zing of persona
property, or danage to real property) on the part of nenbers of the
Iragi arned forces, or officials, enployees or agents of the
Government of Iraq or its controlled entities, directed towards or
taken against the claimant or his or her famly, or other persons in
the sane or simlar situations;

“(g) the claimant indicates fear of sexual assault by memnmbers of the
Iragi arnmed forces, or officials, enployees or agents of the
Government of Iraq or its controlled entities, based on a know edge
of attacks agai nst other persons, in the sane or simlar situations,
by menbers of the Iraqi arned forces, or officials, enployees or
agents of the Governnent of Iraq or its controlled entities, during
the period 2 August 1990 to 2 March 1991; and

“(h) the claimant was forced to hide on account of fear caused by
actions taken by the lraqi armed forces, or officials, enployees or
agents of the Governnent of Iraq or its controlled entities during
the period 2 August 1990 to 12 August 1990 and/or the period from 19
February 1991 to 1 March 1991 (the “critical periods”). According to
several reports, conditions of intense hostility were present during
the initial stages of Iraq's entry into, and consolidation of its
position in, Kuwait. Thus, claimnts indicating that they were in
hiding during this early period (by nbst accounts, 2 August 1990 to
12 August 1990), nmay be presuned to have gone into hiding on account
of a manifestly well-founded fear. Simlarly, reports indicate that
from about 19 February 1991 to 1 March 1991, Iraqi forces enbarked on
a canpaign of arrests and detention as the threat of an attack by the
Al lied Armed Forces increased. Claimants indicating that they were in
hiding during this period, may al so be considered to have hidden on
account of a manifestly well-founded fear.”

The category “C’ Panel determined in the case of “forced hiding” that it
woul d rely on the number of days asserted by the claimant on the claimform
provi ded there is no contradictory information avail abl e.

67/ See para. 75.
8/ See para. 75.

69/ See First “B’” Report, pp. 26, 27, 34 and 36 and First “C’ Report, pp
115-1109.

70/ (E/ CN. 4/ 1992/ 26), para. 126.
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71/ | bid., para. 140.
72/ | bid., para. 189.
73/ | bid., para. 193.

74/ (S/ AC. 26/ 1996/ R. 2) .
75/ The Panel has addressed this issue in chapter V, section D above.
76/ See para. 75.

77/ For purposes of determ ning the conpensation to be paid to clainmnts,
certain individual characteristics pertaining to the deceased should be
taken into account. These include the sex and age of the deceased; the
nationality group of the deceased; whether or not the deceased was in

gai nful enpl oynent; the normal annual income in the twelve nonths preceding
the event; and whether there are one or nore dependent survivors.

78/ The secretariat retained an international firmof actuaries to assist
t he Panel

79/ The net hodol ogy adopted by the category “C’ Panel is set out on pp
125 - 126 of the First “C Report as follows: the amunt of monthly support
that the claimant received fromthe deceased was assessed in |ight of the
earni ngs of the deceased and the nature of the famly rel ationship between
the deceased and the claimant; the period for future support was projected
taking into account the type of famly relationship and their ages and

normal |ife expectancy and the normal retirenent age that would have
applied to the deceased; the period calculated in respect of future support
was applied to the support incone previously assessed. 1In order to

cal cul ate the present value of the stream of incone thus projected, the
Panel applied a discount factor to take into account factors such as the
time val ue of noney and inflation.

80/ The United States-Germany M xed C ai ns Comm ssi on awar ded
conpensati on where the deceased was a housewife in the follow ng cases:
Arthur Courtland Luck; Frances Lapham Field and Terence Joseph Condon. See
Marjorie M Whiterman, Danmages in International Law, (United States
Government Printing O fice, Washington, 1937), vol. |, pp. 693-694.

81/ In this respect the Panel adopted the npbst conplete set of life
expectancy tables available for the period nearest to 1990 which are
contained in the United Nations Denographic Yearbook, vol. 46, 1994

( ST/ ESA/ STAT/ SER. R/ 25) .

82/ The actuaries considered the normal pensionabl e age under various
social security legislation including that of Kuwait. |n accordance with
the Iist of submitting entities represented in the population of all D3
clains submtted to the Comm ssion, the normal pensionable age as at 1990
was 65. In respect of Kuwait however, the nornal pensionable age is 55.

83/ In this context, the possible remarriage of the surviving spouse and
the fact of the children becom ng adult income earners or becom ng
dependent on others followi ng their marriage are di sregarded.

84/ According to the |latest statistics available, the follow ng
submitting entities have submtted D3 clains: Egypt, Cermany, India,

I srael, Jordan, Kuwait, Lebanon, Philippines, Sudan, United Ki ngdom and
United States of Anerica.

85/ The three groupi ngs recommended by the actuaries were as follows:
Group “1" - Egypt, Jordan, Kuwait, Lebanon and Sudan
Goup “2” - Israel, Germany, United Kingdom and United States;
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Goup “3” - India and Philippines.
The above groupi ngs are based on economic factors relevant in determning
the life expectancy tables to be applied in respect the deceased, as well
as the discount rate for purposes of calculating the present value of the
deceased’ s future stream of incone.

86/ The Panel adopted the suggestion put forward by the actuaries that a
suitabl e indicator of safe nediumand long-termreturn is the yield offered
by Governnent treasury bills.

87/ In considering the possible fluctuations in inflation, the actuaries
| ooked at nonetary stability which is neasured by the Internationa

Monet ary Fund whi ch conpares national currencies to a benchmark represented
by the value of a unit of Special Drawing Rights (SDR). As an alternative
measure of nonetary stability and as a direct indicator of inflation, the
actuaries considered the Consuner Price Index for each of the countries in
the D3 cl ai ms popul ati on.

88/ The actuaries used data for Kuwait which conpared the Kuwaiti dinar
agai nst the SDR (see note 87 above) and showed only m nor fluctuations
between the period 1966 to 1995. See International Mpnetary Fund,
International Financial Statistics, vol. L, No. 8 (August 1997). In
addition, the actuaries |ooked at inflation in Kuwait over the period 1981
to 1993 and, apart fromthe period 1981-1984 and 1990-1991, inflation was
under 2 per cent, which is not considered “significant” in a nodern
econony.

89/ The Panel adopted a figure of 3 per cent to account for higher
inflation in Goup “2" countries and the fact that the average real yields
on safe and prudent |ong-terminvestnent sel domreaches five per cent in
those countri es.

90/ The actuaries noted in their report that deductions are based on the
observation of the conmposition of average fam |y budgets shown by periodic
househol d surveys conducted in every country. The main itens of

expendi ture are housing, food, clothing and essential services such as
health care, transportation and public utilities. A famly unit of two

al l ocates the expenses per person al nost equally except for housing, hence
the 60/40 assunption. Famly units of nore than two persons represent a
di fferent distribution because other needs have to be accommpdat ed, both
qualitatively and quantitatively, and therefore the breadw nner’s own
allocation is | ower.

91/ See para. 75.

92/ See note 82.

93/ The Panel adopted the age of 21, guided by the factual circunstances
of claimants with first instalnment D3 clainms which show that they are

m ddle class fanmilies where it is normal for children to be in education
trai ning and apprenticeship up to the age of 21. There may be exceptions,
however, in societies where girls tend to be married at a relatively young
age. In the Velasquez Rodriguez case, the Inter-American Court of Human

Ri ghts Judgenent of 21 July 1989, Series C. Decisions Final Judgenents, No.
7, San Jose, 1990, the court stated that children should be guaranteed the
possibility of education, which mght extend to the age of twenty-five.

94/ “The Report of the Panel of Experts appointed to assist the United
Nati ons Conpensation Conmi ssion in matters concerni ng Conpensation for
Ment al Pain and Angui sh”, Annex VI of the First “C’ Report, p. 259.

5/ See para. 75.

6/ See para. 75.
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©

7/ See note 94.

©

8/ See chapter V, section F.

99/ I ndeed, three specific fact situations and issues in particular are
not covered in the D4(M) first instalment Clains: (a) clains for repair
costs; (b) DA4(MW) clains in respect of vehicles that were located in Iraq;
and (c) claimants who fled Kuwait in their vehicles and may or may not have
had to subsequently abandon them

100/ (S/22409), para. 36.
101/ (S/22535), para. 331

102/ “Report Regarding Clainms for Mdtor Vehicles,” subnitted by the Public
Aut hority for Assessment of Conpensation of Damages Resulting fromlragq
Aggressi on, Governnment of Kuwait, 20 July 1994.

103/ See the PAAC “D’ Cover Report, p. 40.

104

~

See note 6 above.

105/ See in particular pp. 148-157 of the First “C’ Report and paragraphs
40- 41 of the “Report and Recomrendati ons nade by a Panel of Conm ssioners
concerning the Second Instal nent of Individual Cl ains for Damages up to
US$100, 000 (Category ‘C Clains)” (S/AC. 26/1996/1) (the “Second “C
Report”). The background to the motor vehicle clainms is outlined in the
First “C’ Report.

106/ See also the PAAC “D’ Cover Report, pp. 39-40.

107/ See para. 75.

108/ See para. 75.

109/ The net hodol ogy used by PAAC to formul ate the MYV Tabl e was revi ewed

carefully by the category “C Panel and its valuation of notor vehicle
clains is based upon the MW Table. See the First “C’ Report, p. 156.

110/ See para. 75.

111/ See para. 75.

112/ See the First “C’ Report for further factual background information,
pp. 168-171.

113/ Such information is not requested on the “D’ claimform

114/ The professions represented in the D6 first instalnment clains

i ncl ude: bankers, engineers, professors, software advisors, accountants,
seni or managers, technical directors, consultants, pilots, doctors,
mlitary personnel and nurses.

115/ See Article 16 Reports Nos. 15 and 16 (S/ AC. 26/ 1996/ R. 2 and
S/ AC. 26/ 1996/ R. 16) .

116/ “Background Report on Enmpl oynent Clainms (C6)” prepared for the

Commi ssion by Al an d adstone, Decenber 1993 (the “Enploynent Law Report”).
The category “D’ Panel found it highly informative in the context of the D6
cl ai ms.

117/ See para. 75.
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118/ See in particular pp. 168-194 of the First “C’ Report. The Second “C’
Report focuses nore on the statistical sanpling nmethodol ogi es used; see
paras. 44-51.

119/ See First “C’ Report, pp. 169-173.

120/ See First “C’ Report, p. 193.

121/ See Second “C’ Report, para. 45.

122/ See Enpl oynment Law Report, pp. 6-7

123/ See Enploynent Law Report, pp. 15-17

124/ Commonly known as contracts of indefinite duration

125/ The following is noted in the Enploynent Law Report, p. 20: “Although
severance all owances - particularly those prescribed by legislation - are
nei t her universal nor necessarily very preval ent outside of the

i ndustrialized econom es, such all owances are provided for in the |aws of
Kuwait. Provision is made for a ‘terminal indemity’ of 10 days for each
year of service up to five years, and for 15 days for each year
thereafter...” The awarding of an addition of one (1) to a claimant’s

mul tiplier for each conplete or partial 3 year period of prior enploynent
is consistent with the foregoing.

126/ See para. 75.

127/ The Panel notes the follow ng as exanples of benefits that are
quantifiabl e and have therefore been included in the cal culation of nmonthly
i ncome: basic salary, post differential (fixed anmount), expatriate prem um
(fixed amount), hardship prem um (fixed anmount), professional allowance
(fixed amount), occupational allowance, bonus (fixed amunt), housing

al l omance (fixed anount), cost of living allowance (fixed amunt), subsidy
for living outside conpany grounds (fixed anount), free pension
contribution (fixed amount), travel fromwork to town allowance (fixed
anmount), site allowance (fixed amount), daily food all owance (fixed
anmount), |ocal weekly allowance (fixed amunt).

The Panel notes the followi ng as exanples of benefits that are not
qguantifiable and have therefore not been included in the cal cul ati on of
mont hly i ncome: traveling all owance (not fixed), conpletion bonus (depends
on conpletion of contract), annual |eave, sick | eave, hone | eave,
performance bonus (not fixed), storage/packing and shipping of persona
effects, autompbile, expected salary increnment, passage hone, nedica

rei mbursenment (not fixed), one month notice pay, end of contract

term nati on, excess baggage al |l owance, tuition assistance, redundancy and
noti ce.

128/ See decision 7, para. 11

129/ See Article 16 Report Nos. 15, 16 and 17.

130/ See para. 75.

131/ See Article 16 Report No. 2 (S/AC. 26/1993/R 1).

132/ See chapter V, section H
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Category “D clainms
Life cycle of a claim

note: this annex is not avail able i n WORDPERFECT f or mat
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Annex 11

First Instalnent Category “D’ Clains Recommended for Paynent Reported By

Country or International O ganization

Country Consol i dat ed Nunber of Cl ains Recomended
or International Claim in the First Amount s
Organi zati on Nunber I nst al ment (US$)
Australia AU/ 00290/ 03D 2 105, 307
Bol i vi a BO 00050/ 01D 1 Def err ed*
Brazi | BR/ 00061/ 01D 3 0
Canada CA/ 00261/ 01D 4 178, 438
One claim
def err ed*
CA/ 00279/ 02D 6 296, 516
France FR/ 00241/ 01D 1 137, 854
Ger many DE/ 00232/ 01D 1 55, 360
G eece GR/ 00403/ 01D 1 Def err ed*
I ndi a I N 00203/ 01D 1 21,630
I N 00237/ 01D 3 30, 653
One claim
def err ed*
I rel and | E/ 00259/ 01D 1 7,400
| srael | E/ 00287/ 01D 1 98, 429
Italy | T/ 00253/ 01D 1 88, 584
Jor dan JO' 00763/ 01D 7 299, 324
JO' 01066/ 07D 1 64, 292
JO' 01128/ 08D 2 43, 426
Kuwai t KW 00037/ 01D 1 To be reported
separatel y**
KW 00430/ 01D 12 1,168,772
KW 00473/ 05D 1 83, 737
KW 00546/ 06D 1 Def err ed*
Paki st an PK/ 00174/ 01D 1 25,572
Sudan SD/ 00293/ 01D 2 24,913
One claim
def err ed*
Sweden SE/ 00281/ 01D 1 10, 000
UNDP (Washi ngt on) 27/ 00574/ 01D 1 53,976
United Ki ngdom GB/ 00206/ 01D 5 187, 560
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Country Consol i dat ed Nunber of Cl ains Recomended
or International Claim in the First Anpunt s
Or gani zati on Nunber | nst al ment (US$)
United States USs/ 00217/ 01D 7 2,424,418
Yenen YE/ 01216/ 01D 1 Def er r ed*
Total Cl ai nmed 69 55,591, 136
Tot al Reconmmended 61 5, 406, 161
Total Deferred 7 3,008, 651
Tot al Pendi ng 1 31, 007, 232
Refer to Procedural Order No. 2.
** Refer to Procedural Order No. 1.




