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Introduction

1. Atitssixteenth and thirty-sixth sessions, the Governing Council of the United Nations
Compensation Commission (the “Commission™), pursuant to article 18 of the Provisional Rules for
Claims Procedure (the “Rules’) (S/AC.26/1992/10), appointed a Panel of Commissioners (the
“Panel”) composed of Messrs. Allan Philip (chairman), Antoine Antoun and Michagl Hwang to
review energy sector claims submitted by corporations, other private legal entities and public-sector
enterprises (“E1” claims).

2. Thisreport contains the determinations and recommendations of the Panel with respect to part two
of the seventh instalment of “E1” claims, comprising 11 claims submitted to the Panel by the
Executive Secretary of the Commission pursuant to article 32 of the Rules (the “seventh instalment”).
One claim was subsequently transferred to another panel as discussed in paragraph 25 below.

3. These clamsin part two of the seventh instalment were filed by energy sector companies
operating in the Kingdom of Saudi Arabia (“Saudi Arabia’), Japan and the State of Kuwait
(“Kuwait”). The claimants advance claims for losses arising from the disruption to their businesses
and the increased cost of business operations allegedy caused directly by Iraq' sinvasion and
occupation of Kuwait.

4. Theclamsincluded in this report are listed in the following table. The claim amounts shown in
this table are the aggregate of al amounts claimed in category “E” claim formsfiled by the claimants,
less any amounts for severed or transferred claims, and net of claim preparation costs or interest.

Table 1. Part two of the seventh instalment of “E1” claims

- Claim Origina clam Submitting
Claimant number amount Government
4002628
to
Saudi Arabian Oil Company 4002636 | USD 354,188,295 Saudi Arabia
(excluding
4002633)
Arabian Oil Company, Ltd. 4005977 | USD 46,851,320 Japan
Petrochemical Industries 4003069 | KWD 82,086,735 | Kuwait
Company
USD 401,039,615
Total

KWD 82,086,735
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.  PROCEDURAL HISTORY OF THE CLAIMS

5. Therole and functions of panels of Commissioners operating within the framework of the
Commission and the nature and purpose of the proceedings conducted by the panels are discussed by
the Pandl in the “Report and recommendations made by the Pandl of Commissioners concerning the
second instalment of ‘E1’ claims’ (SYAC.26/1999/10) (the “ Second ‘E1’ Report”), paragraphs 3-4.

6. The secretariat of the Commission (the “ secretariat”) commenced a detailed preliminary
assessment of the claimsin part two of the seventh instalment in September 2000. As aresult of this
review, a number of areas were identified where further documentation or information was required
from the claimants. Accordingly, detailed notifications with respect to these deficiencies were issued
to dl the claimants in part two of the seventh instalment pursuant to article 34 of the Rules (the
“article 34 notification(s)”).

7. Pursuant to article 16 of the Rules, the Executive Secretary reported to the Governing Council the
claims information and new significant factua and legal issues raised by the clamsin part two of the
seventh instalment in his report dated 10 July 2001. This report was circulated to al governments and
international organizations that filed claims before the Commission, and to the Government of the
Republic of Irag (“Irag”). Pursuant to article 16 (3) of the Rules, a number of governments, including
that of Irag, submitted comments concerning the claims to the Commission. These comments have
been taken into consideration by the Panel during its review of the claims.

8. The Pand issued the first procedural orders relating to the claims on 7 September 2000. In view
of the complexity of the issues raised, the volume of the documentation underlying the claims and the
amount of compensation sought by the claimants, the Panel classified each of the claimsin part two of
the seventh instalment as “unusually large or complex” claims within the meaning of article 38 (d) of
the Rules.

9. The Panel dso instructed the secretariat to transmit to Iraq the statement of claim and the
documents filed by the claimants with the claims, and invited Irag to submit its comments on the
claims, together with any documentation on which Irag might wish to rely in support of its comments.
In April 2001, Iraq filed its written comments on the claim.

10. Initsreview of the claims, the Panel has employed the full range of investigative procedures
avallableto it under the Rules. The Pandl has aso been assisted by the responses of clamantsto
article 34 notifications, written and verba questioning and requests for documents. Iraq has filed
specific comments on, legal analyses of, and evidence pertaining to the claimed losses. Iraq has aso
addressed the compensabil ity of some of the individual claim elements.

11. Because of the complexity of the claims, the Panel engaged consultants with expertise in
accounting, asset valuation, petrochemica operations, as well as marketing and pricing to assist it in
its review and evaluation of those claim elements found to be compensable.
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12. After receiving responses to the article 34 notifications, the Panel directed a technical inspection
mission to the premises of Petrochemica Industries Company (“PIC”) in Kuwait to review documents
and other evidence and to interview witnesses. During the technical inspection mission, PIC produced
numerous witnesses for interview and many thousands of documents for review.

13. Theinitial work raised specific lega issues and identified areas of the claims for which further
factual investigation or evidence was required. To address this need, the Panel prepared questions and
formal requests for additiona evidence from the claimants. Such questions and requests (collectively
referred to as “interrogatories’) typically sought clarification of statements in the claims or additional
documentation regarding the claimed losses. The claimants responded to the Panel’ s interrogatories
with additional information.

14. A procedurad order wasissued on 11 June 2001 inviting Irag and claimants PIC and Saudi Arabian
Oil Company (“Saudi Aramco”) to attend oral proceedings, and to present arguments and evidence on
certain limited issues presented in their claims (the “ora proceedings’). The oral proceedings were
held on 11 September 2001.

15. Prior to the oral proceedings, these claimants and Iraq submitted additional documents, briefs and
memoranda. The claimants and Iraq made substantive oral presentations on the identified issues and
responded to questions put by the Panel. Irag specifically reiterated its objections to the procedures of
the Commission in its written submissions and at the beginning of its statements on the day of the oral
proceedings. The specific issues raised by the Panel, as well as the main arguments advanced by the
claimants and Iraq at the oral proceedings, are summarized in the sections of the report dealing with
those particular claims.

16. After reviewing the claims, the evidence submitted with the claims, the claimants' responses to the
article 34 notifications, the claimants and Irag’ s responses to interrogatories and the arguments
presented at the ora proceedings, the Panel made the recommendations contained in this report.
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. LEGAL FRAMEWORK

A. Applicable law and criteria

17. The law to be applied by the Pandl is set forth in article 31 of the Rules, which provides as
follows:

“In considering the claims, Commissioners will apply Security Council resolution 687 (1991) and
other relevant Security Council resolutions, the criteria established by the Governing Council for
particular categories of claims, and any pertinent decisions of the Governing Council. In
addition, where necessary, Commissioners shall apply other relevant rules of international law.”

B. Liability of Irag

18. According to paragraph 16 of Security Council resolution 687 (1991):

“... Irag, without prejudice to the debts and obligations of Irag arising prior to 2 August 1990,
which will be addressed through the normal mechanisms, is liable under international law for
any direct loss, damage, ... or injury to foreign Governments, nationals and corporations, as a
result of Irag’s unlawful invasion and occupation of Kuwait.”

19. The Panel notes that the issue of Iraq’s liability for losses faling within the Commission’s
jurisdiction has been resolved by the Security Council and is not subject to review by the Panel. A
further discussion of the liability of Irag asit relates to resolution of the claims and the Governing
Council’ s guidance on what constitutes a direct loss may be found in the Second “E1” Report at
paragraphs 18-29.

C. Evidentiary requirements

20. Article 35 (1) of the Rules provides general guidance on the submission of evidence by a claimant:

“Each claimant is responsible for submitting documents and other evidence which
demondtrate satisfactorily that a particular claim or group of claimsis eligible for
compensation pursuant to Security Council resolution 687 (1991).”

A further discussion of the Panel’s application of this standard to the evidence submitted with the
claims may be found in the Second “E1” Report at paragraphs 30-32.

D. Amendment of claims

21. The Governing Council has determined that, after 1 January 1997, the Commission would not
accept any new category “E” claimsfor filing 1/ and that, after 11 May 1998, the Commission would
not admit any unsolicited supplements to previoudy filed claimsin category “E”, with the exception
of environmental claims. Accordingly, the Pand finds that new claims submitted after 1 January
1997, either for new types of loss or additional claim elements, are inadmissible as time barred.



SAC.26/2002/13
Page 11

However, the Panel aso finds that information or documentation submitted in response to article 34
notifications or procedural orders may clarify or correct caculations regarding existing claim
elements, as long as they do not introduce new loss elements or increase the total amount claimed.
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[1. CLAIM OF SAUDI ARABIAN OIL COMPANY

A. Introduction

22. Saudi Arabian Oil Company (“Saudi Aramco”) isalimited liability company incorporated on 13
November 1988 in accordance with the laws of Saudi Arabia. All of the sharesin the capital of Saudi
Aramco are owned by the Government of Saudi Arabia.

23. Saudi Aramco filed asingle category “E” claim form on behdf of itself and various related
entities. The identity and status of the related entities will be described in the sections of this report
dealing with those entities’ losses.

24. Saudi Aramco originally sought compensation in the amount of 362,106,969 United States dollars
(USD) for loss and damage aleged to have arisen as a direct result of Iraq’s unlawful invasion and
occupation of Kuwait. Saudi Aramco aso seeks interest on the amount of any award made by the
Commission at the appropriate rate, as well as the costs and expenses associated with the preparation
of the clam.

25. In the course of the Panel’ s investigation of the claim, Saudi Aramco reduced the claimed amount,
particulars of which are discussed further in thisreport. Additiondly, the claim for the “Gulf oil spill”
was transferred to the “F4” Pand of Commissioners, which has been appointed by the Governing
Council to review environmental damage claims.

26. The claim has been divided by Saudi Aramco into nine discrete components (each of which has
been assigned a separate claim number), as set out in the table below.
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Table 2. Saudi Aramco’'s clam
(United States dallars)
Claim eement Claim amount Amended claim amount

Voluntary repatriation of dependants 11,541,586 11,541,586
Saudi Aramco temporary monthly 132,361,326 78,426,559
alowance
War risk insurance 29,147,016 29,147,016
Surcharges on purchases 960,352 960,352
Government preparedness programme 147,916,956 137,759,125
Saudi Aramco hostility reaction plan 5,596,007 5,596,007
Repairs to offshore installations 749,208 749,208
“Gulf oil spill” a/ 7,918,674 na
Saudi Arabian Marketing and Refining
Company (“SAMAREC”) temporary 25,915,844 6,027,271
monthly allowance

Total 362,106,969 270,207,120

al This claim element was transferred to the “F4” Pand of Commissioners, as described

in paragraph 25 above.

B. General background

27. Saudi Aramco filed its claim on 29 June 1994.

28. On 2 November 2000, after a preliminary consideration of the facts alleged by Saudi Aramco, the
Panel directed that an article 34 notification be sent to Saudi Aramco for the purpose of obtaining
detailed additional information about all aspects of the claim.

29. In addition, the Panel asked for copies of Saudi Aramco’s financial records for the period from
1986 to 1993 inclusive. In response to this request, Saudi Aramco stated that, in order to provide such
information, it was first required to obtain the approval of the Government of Saudi Arabia, which in
turn advised that such approva would not be given.

30. Saudi Aramco alleges that the financia information has no relevance to the claims. Furthermore,
Saudi Aramco contends that the Panel should not be persuaded by the argument that increased profits
earned by Saudi Aramco following the invasion and occupation of Kuwait should be set off againgt its
losses.
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C. lrag' s position

31. Irag states that the losses claimed by Saudi Aramco are not direct and therefore are not
compensable under Security Council resolution 687 (1991). Its specific arguments concerning the
various losses are set out briefly and reviewed in the following discussion of those losses.

32. Iraq also states that the losses dlegedly suffered by Saudi Aramco are actually increased costs
incurred as a consequence of the Government of Saudi Arabid sinstruction to Saudi Aramco to
increase its oil production in order to provide fuel to support military operations against Irag. Iraq
says these costs are therefore not eligible for compensation pursuant to Governing Council decision 19
(S/AC.26/Dec.19 (1994)), which excludes compensation for military costs.

33. Iraq further states that Saudi Aramco did not suffer aloss because it made excess profits as a result
of itsincreased crude oil production as well as the increased price of oil. It appears that Iraq attributes
the increased profits to both the Government of Saudi Arabia s decision to increase production and the
trade embargo imposed as a result of Security Council resolution 661 (1990). 2/

D. Ora proceedings

34. Inits procedura order dated 11 June 2001, the Panel requested that Saudi Aramco and Iraq
participate in oral proceedings on 11 September 2001, and address the following issues:

(8) Whether costsincurred as aresult of Saudi Aramco’s decision to increase oil production are
compensable losses directly resulting from Irag’s invasion and occupation of Kuwait; and

(b) Whether amounts paid by Saudi Aramco at the request of the Government of Saudi Arabia,
for, inter dia, equipment and material to be used or distributed for humanitarian purposes should be
considered compensable losses directly resulting from Irag’s invasion and occupation of Kuwait.

35. With respect to the first issue, Saudi Aramco argued, in the context of its claim for temporary
allowances as discussed in paragraphs 54-59, that direct losses such as these cannot be set off against
indirect profits. It said that the temporary allowances were required to maintain the existing workforce
and production in spite of the potentialy difficult and dangerous conditions created by Irag’sinvasion
and occupation of Kuwait. Saudi Aramco relied on two panels' findings to support its assertion that
the increase in the price of oil was not caused by Iragq’s invasion and occupation of Kuwait. 3/

36. With respect to the second issue, Saudi Aramco explained that a*“request” of the Government of
Saudi Arabiais mandatory and cannot be refused. Saudi Aramco did not explain what the sanctions
might be for refusing such arequest. Saudi Aramco aso described the office of the Amir of the
Eastern Province and his role and responsibilities within the Government in the context of the Amir's
requisition of equipment and material. With respect to the larger items constituting this claim, Saudi
Aramco distinguished those items that were intended to support the military from those intended to aid
and protect civilians. In the course of its address, Saudi Aramco acknowledged that it was no longer
pursuing a portion of its claim that related to the support of military operations. Lastly, Saudi Aramco
noted that, to the extent items it purchased were used or are being used by individuals and entities
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other than Saudi Aramco, its claim should not be reduced by the residua value of such items since
Saudi Aramco is not receiving the benefit of their use.

37. Iraq reiterated its specific concerns with respect to the various claim elements that it had raised in
its original response, and which are considered under those claim elements as mentioned earlier.

38. Irag continued to maintain that the losses claimed by Saudi Aramco were not direct and therefore
should not be compensable.

39. Irag also discussed at length the profits it projects that Saudi Aramco earned following the
invasion, and that it continues to earn today. To assist the Panel with its presentation, Iraqreferred to
illustrative materials, consistent with its original submissions, that highlighted its estimates of Saudi
Aramco’ s increased production volume and revenues.

E. Voluntary repatriation of dependants

1. Saudi Aramco’s contentions

40. Saudi Aramco alleges that, on 11 August 1990, it announced to its expatriate employees with
dependants located in Saudi Arabiathat it would either secure transportation for the dependants or
reimburse employees for the cost of repatriating their dependants from Saudi Arabia. Saudi Aramco
contends that approximately 3,600 dependants of expatriate employees elected to return to their home
countries.

41. In order to repatriate the dependants concerned, Saudi Aramco chartered nine airliners, booked
blocks of seats and purchased individual tickets on commercia airliners. Saudi Aramco aso
reimbursed individual employees who had themselves purchased the requisite airline tickets for their
dependants. Numerous additional costs, such as hotel accommodation, meals, onward air travel costs,
taxi fares, airport taxes, terminal fees and insurance costs, were reimbursed to the employee concerned
upon the submission of supporting documentation. Additionally, an allowance of USD 200 per spouse
and USD 30 per child was paid to those dependants who travelled on one of the nine chartered flights
destined for Europe or North America.

42. Similarly, the cost of return transportation for the dependants was reimbursed by Saudi Aramco to
itsemployees. Saudi Aramco’s claim for voluntary repatriation of dependants totals USD 11,465,904.

43. Saudi Aramco has aso included an amount of USD 75,682 for reimbursement to employees for
the acquisition of specia incubators and gas masks for children under two years of age. This amount
was included under this category as aresult of its accounting treatment by Saudi Aramco. The total
amount claimed under this claim element is therefore USD 11,541,586.

2. lrag’ s response

44. raq contends that it never had any intention to cross the Saudi Arabian border, that the
Government of Saudi Arabia provoked Irag and therefore it was unnecessary to repatriate employees
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dependants. According to Irag, Saudi Aramco continued its operations without disruption, at an
increased pace and without any interference from Iraq notwithstanding the build-up of the Allied
Codlition Forces. Iraq asserts that Saudi Aramco tried to jutify its concerns by relying on statements
of certain Governments and, in particular, that it failed to report to the Commission a portion of the
statement of the Foreign Office of the United Kingdom of Gresat Britain and Northern Ireland dated 8
August 1990 stating: “Her Mgjesty’ s Government has not, repeat not, advised the 5000 to 6000
British community in the Eastern Province to leave.”

45. Asalega matter, Iragq contends that concern for the safety of expatriate personnel had no direct
causal link to the entry of Iragi forcesinto Kuwait, and that the costs incurred are therefore not direct
losses. Asafactual matter, Irag argues that only 50 per cent of the dependants elected to evacuate the
area, and most returned soon afterwards, which suggests that there was no need for an evacuation
programme.

46. Irag aso contends that the distribution of gas masks and incubators proved to be unwarranted and,
in any event, was not a direct result of Irag’'s invasion and occupation of Kuwait.

47. Iraq lastly notes that these costs, according to its calculation, total USD 7,952,495, compared with
the claimed amount of USD 11,541,586.

3. Anadlysis and valuation

48. In support of its claim for repatriation of dependants, Saudi Aramco submitted copies of airline
tickets, requests for cheque forms, invoices from affiliate companies, corporate activity account
summaries, reimbursement forms and internal correspondence.

49. In the article 34 notification, the Panel requested Saudi Aramco to provide additiona information
and numerous documents substantiating specific items included within this element of the claim, such
as supplier invoices, receipts and passenger lists and, in particular, proof of payment of the costs. As
noted by Irag, no evidence has been provided with respect to approximately USD 3,600,000 of the
total claim amount. In addition, dightly more than USD 6,000,000 is supported only by internal
documentation, and the remaining approximately USD 1,800,000 is supported by external invoices
only.

50. In order to determine whether the air travel costs were in addition to Saudi Aramco’s ordinary
travel expenses, the Panel also requested Saudi Aramco to specify the number of authorized journeys
that would have been made by employees and their dependants during 1990 and 1991, as well as the
actual number of journeys made during those years.

51. Theinformation provided with respect to the infant gas masks and incubators consisted of journal
entries and payradl processing reports. The Panel requested receipts for the purchases as well as
evidence of reimbursement to the employees.

52. In response to the article 34 notification, Saudi Aramco contended that it was unable to deal with
the requests in the time available, but would communicate separately with the Commission concerning
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this portion of the claim. Saudi Aramco ultimately declined to respond to the article 34 notification.
Rather, Saudi Aramco took the position that the documentation originally submitted with the claim
was sufficient to demonstrate the circumstances and amount of the claimed loss because it was similar
in kind to documentation submitted by another claimant in support of a comparable claim, for which
this Panel previously awarded compensation. Saudi Aramco acknowledged that much of the
documentation needed to respond to the article 34 notification probably no longer existed as a result of
its document retention and disposal policies, and that it would be very difficult to locate and retrieve
what might remain. Saudi Aramco cannot say how many trips normally would have been taken by
employees and dependants in 1990 and 1991 and therefore cannot demonstrate to what extent the
claimed costs are in addition to ordinary travel expenses it would have paid but for Iraq'sinvasion and
occupation of Kuwait.

4. Conclusions

53. The Panel finds that costs of repatriation and protection of employees and their dependants are
compensable pursuant to paragraph 21 (a) of Governing Council decision 7 (S/AC.26/1991/7/Rev.1)
as losses arising from military operations or the threat of military action. The evidenceis clear that
Saudi Arabiawas credibly threatened with military action. Moreover, the launching of scud missiles
by Iraq against Saudi Arabia after 18 January 1991 constituted actual military operations. 4/ The
information provided, however, does not demonstrate whether, or to what extent, the evacuation/return
trips were in addition to the trips that would ordinarily have been paid by Saudi Aramco for its
employees and dependants in 1990 and 1991. The Panel finds there is aso insufficient evidence to
support this clam. Inview of Saudi Aramco’s failure to provide such evidence, the Panel
recommends no award of compensation for this part of itsclam. &

F. Temporary monthly alowance

1. Saudi Aramco’ s contentions

54. Following Irag’s invasion and occupation of Kuwait, Saudi Aramco decided, alegedly at the
instruction of the Government of Saudi Arabia, to increase the production of crude oil from 5.5 million
barrels per day, first to 7.5 million barrels per day as soon as possible, subsequently to 8 million
barrels per day by the end of 1990, and finally to 8.5 million barrels per day by mid-1991.

55. In its statement of claim, Saudi Aramco stated that “[t]he purpose of this production expansion
was to provide substitute sources of crude oil for the Iragi and Kuwaiti crude oil lost to the market
because of the invasion of Kuwait and the embargo imposed by Security Council Resolution 661.”
Saudi Aramco aso acknowledged that manpower was the “most critical component” in reactivating
many plants which had been shut down previoudly so that it could achieve these production increases.
Asit stated in its statement of claim, “[a] successful expansion of production could not occur however,
if [Saudi Aramco] were to suffer large-scale losses of employees due to the crisis conditions
surrounding them.”
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56. On 30 September 1990, Saudi Aramco’s compensation committee authorized an additional
allowance of 15 per cent of base salary to be paid to each employee situated in Saudi Arabia. The
alowance was paid to employees for the period 1 October 1990 to 30 April 1991. It was then reduced
to 10 per cent until 31 August 1991, when it was finally discontinued.

57. Saudi Aramco originally claimed USD 132,361,326 for this claim element. Saudi Aramco has
since reduced its claim to USD 78,426,555 given its understanding of the Commission’s jurisprudence
concerning these kinds of claims. On 31 March 1991, as the chairman of Saudi Aramco announced
the phasing out of the bonus, he concluded that “... the conditions that gave rise to the special
allowance have thus effectively ended ...”. Saudi Aramco therefore limited its claim to allowances for
the period 1 October 1990 to 31 March 1991. It also reduced the claim to take into account employees
that were outside a compensable location.

58. Contrary to its statement of claim, Saudi Aramco took the position at the oral proceedings that the
allowance was entirely unrelated to the increase in oil production. In these later submissions, Saudi
Aramco contended that the allowance was solely as aresult of the crisis conditions and was “.....
absolutely essential to maintaining even existing production levels, let alone increased ones, which
could be achieved within a short period of time only by extra efforts on the part of that existing
workforce.” Moreover, Saudi Aramco says it has not sought to recover any costs incurred to support
the increase in oil production, which it estimates were approximately USD 41,000,000.

59. At the oral proceedings, Saudi Aramco also argued that direct losses cannot be set off against
indirect profits. Asnoted earlier, its position, based on the findings of various pandls, is that the
increase in the price of oil was not caused directly by Irag’ s invasion and occupation of Kuwait
whereas the need for the temporary allowance was so caused.

2. lrag’ s response

60. Iraq asserts that the allowances paid to Saudi Aramco’ s employees were not a direct result of
“eventsin Kuwait”, but were instead the consequence of the instructions by the Government of Saudi
Arabiato Saudi Aramco to increase its oil production.

61. Irag also aleges that Saudi Aramco earned additiona revenue of USD 49,865,200,000 that should
be taken into account by the Panel. Irag relies upon an annex to its response entitled “ Saudi
Additional Production and Revenue — Aug/90-Jan/92”. 6/ The annex purports to provide information
published by OPEC (Organization of the Petroleum Exporting Countries) regarding Saudi Aramco’s
crude oil production volumes as well as the additional revenue earned by Saudi Aramco for the
specified period. 7/ The additional revenue is separated into two categories: (1) additional revenue
resulting from the rise in oil price - USD 24,335,400,000 and (2) the estimated value of additiona
production — USD 25,529,800,000. Iraq provided further materials on thistopic at the oral
proceedings.

62. Iraq also questioned whether any company would choose not to increase its production when it
could achieve the profits that Irag has projected Saudi Aramco earned, particularly given Saudi
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Aramco’ s estimate of the costs required to do so, which Irag says are negligible in comparison with
such profits.

3. Andlysis and valuation

63. In order to substantiate the payment of the additional allowance, Saudi Aramco included |etters
issued to its employees on 30 September 1990 and 31 March 1991 informing them of the payments.
In addition, it submitted monthly documents entitled “ SAO Manpower Summary” specifying the
number of Saudi Aramco employees in service during the period 1 October 1990 to 31 August 1991.
Similarly, Saudi Aramco provided a monthly “Payroll Processing Report” indicating the base salary,
temporary alowance and other bonuses paid to its employees during the period from August 1988 to
July 1992,

64. To support this element of the claim, Saudi Aramco aso procured and provided to the Panel an
independent audit report. In that report, the auditor expressed the opinion that “... the Schedule
[describing the temporary alowance] presents fairly, in al material respects, the specia temporary
alowance paid by Saudi Aramco to eligible Saudi Arabia based personnel for the period from October
1, 1990 to August 31, 1991 on the basis described in the Notes to the Schedule.”

65. In response to the article 34 notification, Saudi Aramco provided a schedule specifying gross
sdary costs, temporary allowances and other bonuses paid to Saudi Aramco employees from 1989 to
1992. It also provided monthly payroll reports for that period in its response to the article 34
notification.

4. Conclusions

66. Based on itsreview of Saudi Aramco’s gross salary costs and benefit schedule, the Panel finds that
aspecia temporary alowance of USD 78,426,555 was paid to Saudi Aramco employees during the
period from 1 October 1990 to 31 March 1991. 8/ This amount takes into account Saudi Aramco’s
deductions for payments to employees who were located outside a compensable area. The Panel,
however, recommends that no compensation be awarded for this claim element. It is persuaded that
the payment of the temporary monthly allowance was necessary for the purpose of achieving the
increase in the production of ail, as originaly stated by Saudi Aramco, rather than to mitigate any
actual or potential losses arising as a direct result of Iraq’'s invasion and occupation of Kuwait.
Accordingly, the Panel finds that, regardless of whether the decision to increase the production of oil
was taken as the result of a governmental order or must be attributed to Saudi Aramco itself, the costs
connected with such an increase, which in itself was profitable, are not compensable.

G. War risk insurance

1. Saudi Aramco’s contentions

67. Saudi Aramco contends that vessels calling at its terminals both in the Persian Gulf and the Red
Sea were required to pay substantially higher premiums for war risk insurance coverage from August
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1990 until September 1991. Saudi Aramco’s marine landing terminals in the Persian Gulf are located
at Ras Tanuraand Ju'aymah. Saudi Aramco also operates aloading terminal at Yanbu in the Red Sea.

68. Saudi Aramco’s tanker operating subsidiary, Vela International Marine Limited (*Vea’), incurred
the additional costs for the increased premiums charged by itsinsurers. Vela's contractual
responsibility to Saudi Aramco both prior to and after the invasion was to transport crude oil and
petroleum products by sea using both its own vessels and chartered vessels. Velawas liable under the
charters for increased insurance premiums.  Saudi Aramco states that, pursuant to a series of
contractual arrangements among Vela, Vea s afiliates and Saudi Aramco, Saudi Aramco ultimately
bore the cost of additional premiums for war risk insurance.

69. The aggregate amount paid by Velain respect of the additional insurance costsis aleged to be
USD 29,147,016.

2. lrag’ s response

70. Irag contends that the additional war risk insurance charges were not a direct result of itsinvasion
and occupation of Kuwait, but rather of the build-up of the Allied Coalition Forces in preparation for
aggression against Irag. Irag again contends that Saudi Aramco earned “ enormous profits’ as a result
of the increase in both production volume and the value of that production during the period from
August 1990 to December 1991, as previoudy described in paragraph 61 above.

3. Andlysis and valuation

71. Saudi Aramco submitted documentary evidence, including internal cash disbursement
authorization forms, documents titled “ Checklist for Payment of War Risk Insurance’, bank
statements, charter-party agreements, vessel logbooks, certificates of delivery and invoices from
insurance brokers.

72. Based on its review of the supporting documentation provided, the Panel finds that USD
28,741,940 of the total amount claimed relates to vessel transport undertaken during the period 2
August 1990 to 2 March 1991 and that USD 405,076 relates to shipments after 2 March 1991 until
September 1991.

4. Conclusions

73. The Pand finds that the claim for USD 405,076 relating to shipments after 2 March 1991 is not
compensable. With respect to the balance of the claim, the Panel considers that only increased
premiums related to shipments of Saudi Aramco’s existing production are compensable in principle.
However, the Panel finds that, based on the evidence provided, it is not possible to apply the
distinction between increased insurance premiums relating to existing and increased production to the
amount claimed. In thelight of the Panel’s conclusion in paragraph 149 below regarding set-off, the
Panel considersit unnecessary to attempt to quantify the increased insurance premiums related to
existing production.
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H. Surcharges on purchases

1. Saudi Aramco’s contentions

74. Saudi Aramco claims compensation in the amount of USD 960,352 for additiona costsin the
form of surcharges of various types passed on to Saudi Aramco by vendors, transporters and insurers
for the materias, equipment and spare parts heeded by the company for ongoing operations and
maintenance. These surcharges are aleged to comprise items such as increased war risk insurance
incurred by its vendors, higher ocean and air freight charges, and other increased costs.

2. lrag’ s response

75. Iraq contends that the additional transportation charges incurred by Saudi Aramco were mainly to
cover war risk insurance. Further, it says that they were not adirect result of Irag’ sinvasion and
occupation of Kuwait, but related to the build-up of the Allied Coalition Forcesin Saudi Arabiain
preparation for aggression against Irag. Irag also saysthat Saudi Aramco’s programme to increase its
production (from 5.5 million barrels per day to 8.5 million barrels a day), and its refinery capacities (to
supply the military with fuel), resulted in a tremendous increase in the volume of materials and
equipment being imported, and hence an increase in surcharges. Lastly, Iraq allegesthat all of these
costs are outweighed by the enormous profits from Saudi Aramco’s additional oil production and
export.

3. Andysis and valuation

76. In support of the claim, Saudi Aramco provided supplier and transporter invoices, purchase orders,
copies of cheques, bank statements and correspondence with vendors and transport companies.

4. Conclusions

77. The Pand finds that increased costs arising from Irag’s invasion and occupation of Kuwait that are
associated with the regular supply of materiass, equipment and spare parts for a company’s ongoing
operations and maintenance are compensable in principle. The Panel has confirmed Saudi Aramco’'s
claim of USD 960,352, but again notes that a distinction has to be made between those surcharges that
relate to Saudi Aramco’s existing production and its increased production. For the same reason as
stated in paragraph 73 above, the Panel finds that it is not possible to apply this distinction to this part
of theclam. Therefore, the Panel recommends that no compensation be awarded.

I. Government preparedness programme

1. Saudi Aramco’s contentions

78. Saudi Aramco alleges that various agencies of the Government of Saudi Arabia requested Saudi
Aramco to provide equipment such as 10,000 tents and other related items, 10 gas detector sets, 2,000
galons of firefighting foam, gas masks, warning sirens and 2,000 finished portable homes, aswell as
other types of assistance and services. In response to these requests, Saudi Aramco subsequently
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approved a plan to provide various types of assistance and services similar to military and civil
defence measures being undertaken by the Government of Saudi Arabia at thetime. 9/ Saudi Aramco
alegesthat it was required to incur these costs because of the need to protect individuas and property
that were threatened by the large and hostile Iragi force on the border between Kuwait and Saudi
Arabia, and thus the loss clearly resulted from Irag’ s invasion and occupation of Kuwait. The costs
alleged to have been incurred under this part of the claim have been categorized as shown in the table
below and total USD 147,916,956.

Table 3. Government preparedness programme
(United States dollars)

Clam element Claim amount Amended clam
amount

Portable homes 89,118,888 84,174,464
Tents and related items 5,147,819 5,147,819
Gas masks 30,770,323 30,770,323
Firefighting equipment 15,228,746 15,228,746
Personal protective equipment 1,084,646 1,084,644
Industrial security 724,466 724,466
Miscellaneous 421,468 356,550
Assistance provided to Kuwaiti refugees 1,000,000 1,000,000
Military 5,148,489 Nil
Unreconciled amount (349) (349)
e o e o e e 2140 2140

Tota 147,916,956 137,759,125

79. Sincefiling its original claim, Saudi Aramco has amended its claim downwards by USD
5,213,407, 10/ for water, telephones, portables, dormitories, a barge and other miscellaneous items
provided to the military and deducted USD 4,944,424 from its claim for portable homes, as discussed
in paragraph 85 below. The amended claim amount is therefore USD 137,759,125.

2. lrag’ sresponse

80. Iraq alleges that the costs were incurred by Saudi Aramco in response to requests from the
Government of Saudi Arabiaand orders. Asthe costs, according to Saudi Aramco itself, were largely
beyond the scope of the company’s approved business plans and budgets, Iraq contends that they
cannot constitute losses of Saudi Aramco and are therefore not compensable.

81. Findly, Iraq states that almost &l of the major items provided for in the claim were not needed,
mostly not used and should have had a high remaining residual value.
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3. Anaysis and valuation

82. In support of this part of its claim, Saudi Aramco provided purchase orders and related charges,
payment authorizations, invoices, bank statements, cancelled cheques, cost allocation documents,
purchase order cost reports, material cost reports, customs declarations, short-form contracts, internal
correspondence and the details of various costs and expenses incurred by Aramco Services Company
and Aramco Overseas Company B.V., which were charged to and borne by Saudi Aramco under
applicable inter-company service agreements.

(a) Portable homes

() Cost of portable homes

83. In its statement of claim, Saudi Aramco claimed portable home costs of USD 88,051,529, which
are summarized as falows:

Table 4. Portable homes
(United States dollars)

Claim eement Original claim amount Amended claim amount
Portable homes 51,081,677 46,137,253
Ocean freight 37,077,568 37,077,568
Less. proceeds received from sae of 46
savaged homes and furnishings (107,716) (107,716)
damaged in trangit
Total 88,051,529 83,107,105

84. Saudi Aramco ordered 2,000 portable homes in October 1990 at the instruction of the Amir of the
Eastern Province to house refugees who might have been forced to leave their homes as a result of the
hogtilities. At the request of the Panel, Saudi Aramco provided evidence to show that these portable
homes were not intended for military use. Slight changes to the purchase order were made during
November and December 1990 regarding price and modd type.

85. In its response to the article 34 notification, Saudi Aramco reduced this clam element by USD
4,944,424 to reflect two adjustments: duplication of costs for 46 portable homes lost in transit and
proceeds received from an arbitration held to resolve the value of the homeslost in transit. The
amended claim amount is therefore USD 46,137,253.

86. Saudi Aramco provided purchase orders, invoices and documents indicating wire transfers in order
to substantiate the amended claim of USD 46,137,253 for the portable homes. However, based on its
review of the documentation, the Panel finds that charges totalling USD 139,120 were overpaid by
Saudi Aramco to the supplier. The Pandl has therefore deducted these charges from the amount
claimed, leaving a claim of USD 45,998,133.



SAC.26/2002/13
Page 24

87. Saudi Aramco received the portable homes as they arrived and arranged to store most of them in
its storage aresas, athough some were stored in alaydown yard in Dammam and in other storage areas
under the control of the Eastern Province Amirate. Starting in May 1991 and extending over a period
of six years, the Amir distributed the unused homes to government agencies and to other organizations
such as schools, universities, charitable societies, youth clubs and Saudi Aramco.

88. Thefreight costs of USD 37,077,568 for the portable homes have been substantiated with the
contract and wire transfers indicating payment of these costs. It appears that a portion of these costs
were due to the increased freight rates that prevailed following Iraq’s invasion and occupation of
Kuwait.

89. While Saudi Aramco has not retained the portable homes, except for 50 alocated to it by the
Amir, the Panel considers that there is an issue of the residua value of these homes, as well as other
items that are the subject of its claim for government preparedness. Saudi Aramco’s position is that,
since it does not enjoy the benefit of the portable homes (with the exception of the 50 homes noted
previoudly), its claim should not be adjusted for any ongoing use that might be made of them. The
Panel finds, however, that the residud vaue of the portable homes, as well as of other itemsin this
claim, must be taken into account and therefore deducted from the claimed amount. Moreover, with
respect to the portable homes, as well as some of the other items claimed for, the Panel finds that
Saudi Aramco does not appear to have made any attempt to mitigate its loss as required under
Governing Council decision 9 (S/AC.26/1992/9).

90. Accordingly, the Panel’s recommendation of compensation for the portable homes is comprised of
two elements. The first element is the decline in value over the period they could have potentialy been
used for the purpose for which they were intended. The second element consists of the extraordinary
freight costs. With respect to the first element, the Panel adjusted the cost of the asset (purchase price
plus norma freight costs) based on the depreciation of the asset over this period using the “reducing
balance method” of depreciation having regard to the asset’ s residual value at the end of the period as
well asits standard useful life. Consequently, this would result in arecommended award of USD
29,003,306 but for the Pandl’s conclusion in paragraph 149 below regarding set-off.

(i) Transportation and miscellaneous costs

91. Saudi Aramco claims USD 1,067,359 for various transportation costs related to the portable
housing.

92. With respect to transportation costs of USD 1,059,500, no supporting documentation has been
provided for USD 44,381. The baance, with the exception of USD 14,259, relates to expenses
incurred in storing the portable homes and carrying out the Amir’ s instructions to deliver the homes to
the designated recipients. The Pandl finds that these costs are not compensable since they are not
losses arising as a direct result of Irag’ s invasion and occupation of Kuwait. The Panel has confirmed
USD 14,259 in compensable costs relating to parts for the portable homes and the initial storage of the
portable homes. Thiswould result in a recommended award of USD 14,259, but for the Panel’s
conclusion in paragraph 149 below regarding set-off.
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93. Costs of USD 7,859 for component parts for the mobile houses have aso been claimed, but the
Panel has been unable to confirm this claim based on the information provided and therefore
recommends no compensation for such costs.

(b) Tentsand related items

94. Saudi Aramco alleges that it incurred additional costs for tents and related items, which the Panel
has grouped in the table below based on the information provided. Saudi Aramco states that these
items were likewise purchased to shelter civilians who might have been forced to leave their homes
dueto Irag’'sinvasion and occupation of Kuwait and were not designated for use by the military.

Table 5. Tentsand related items
(United States dollars)

Description Claim amount

Tents, toilets and ground cloths 2,435,829
Tent furnishings 1,577,920
Erection of tents, toilets and related 88235
items
Electrical materials 61,580
Electric generators 950,535
Hot plates 33,720

Total 5,147,819

95. The claimed costs of USD 2,435,829 include the purchase of 10,000 tents and ground cloths, and
2,000 toilets. Saudi Aramco provided a purchase order, invoice, copy of a cheque and bank statement
to substantiate this amount. With respect to the tent furnishings of USD 1,577,920, Saudi Aramco
likewise provided invoices, copies of cheques and bank statements. Saudi Aramco aso provided a
short-form contract, a cheque and bank statements to substantiate the claimed amount of USD 88,235
for the cost of erecting 2,000 of the tents that were released by Saudi Aramco at the request of the civil
defence authority. Saudi Aramco states that it has no record of any other tents or related items being
released. The various electrical items totalling USD 1,045,835 have been substantiated with purchase
orders, invoices and bank statements. These items were turned over to the civil defence authority
following the cessation of hostilities.

96. Applying the same considerations referred to in paragraphs 89 and 90 above concerning residual
value to the claim amount, this would result in a recommended award of USD 1,300,499, but for the
Panel’ s conclusion in paragraph 149 below regarding set-off.
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(c) Gas masks and accessories

() Cost of gas masks and accessories

97. Saudi Aramco states that 290,000 gas masks 11/ were purchased for its employees and their
dependants.

98. Of that amount, 190,000 gas masks, for which a claim of USD 19,700,000 has been advanced,
were obtained from Saudi Arabia s civil defence stocks. No purchase orders, bills of lading or
invoices in respect of these purchases were provided. Internal memoranda confirm that Saudi Aramco
agreed to pay the third-party vendor directly. Saudi Aramco has provided documents signed by
various individuals, acknowledging the receipt of approximately 154,000 gas masks from civil defence
stocks. Saudi Aramco provided payment authorization forms and bank statements to substantiate the
total claimed costs of USD 19,700,000, although it is not clear from these documents who the payee
was. The Pand finds that Saudi Aramco provided insufficient evidence to show that the payee was, in
fact, the third-party vendor and to demonstrate that there was no duplication between this claim and
the claims of the Government of Saudi Arabiafor the purchase of gas masks in other claims before the
Commission. 12/

99. The Panel has confirmed that the remaining gas masks and accessories (canisters and bags) were
purchased from outside suppliers. Saudi Aramco provided invoices, receiving records, cheques, bank
statements and internal forms to substantiate USD 9,824,242 of the claimed amount of USD
9,907,602.

100. Saudi Aramco made no attempt after 2 March 1991 to retrieve the gas masks from the people to
whom they had been distributed. It continues to store nearly 36,000 gas masks that were never
distributed and have not been used because there is no industrial use for them. The Panel finds that
the purchase of the gas masks was a reasonable and proportionate response to the risk to which Saudi
Aramco’s employees and their families were exposed. 13/ The Panel finds that Saudi Aramco has
substantiated USD 9,824,242 of this part of itsclam. The Pane further finds that no issue of residua
va ue arises because there is no continuing benefit involved with this kind of asset given the limited
use that can be made of gas masks and the fact that they deteriorate relatively quickly.

(i) Custom duties - gas masks and accessories

101. Saudi Aramco aleges that, in purcha