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| ntroduction

1. This is the eighth report to the Governing Council of the United
Nat i ons Conpensati on Comi ssion (the “Comm ssion”) submtted pursuant to
article 38(e) of the Provisional Rules for Clains Procedure (the “Rules”),
by the “D1” Panel of Conmi ssioners (the “Panel”), being one of two Panels
appointed to review individual clains for damages above US$100, 000
(category “D’' clains). 1/ This report contains the determ nations and
recommendati ons of the Panel in respect of part two of the fourth

i nstal nent, conprising 200 of the 1,050 category “D’' clains in the fourth
instal ment, submitted to the Panel by the Executive Secretary of the

Conmi ssion pursuant to article 32 of the Rules on 26 January 1999. 2/

2. Part two of the fourth instal nent conprises 200 clains for rea
property losses (“D7 clainms”) only, subnitted by the Governnent of Kuwait.
There are approximately 2,800 D7 clains in category “D'. N nety-five per
cent of the D7 clainms were submtted by the Government of Kuwait. For that
reason the Panel has devel oped a nethodol ogy to apply to the Kuwaiti D7
clains only. The renaining 5 per cent of the claims will be subject to a
case by case review by the Panel, applying the general principles devel oped
for the Kuwaiti clains, in so far as it is appropriate to do so.

3. The 200 clains were chosen as a representative sanple of Kuwaiti D7
clains, and in view of the conplex |egal and valuation issues involved in
resol ving them the Panel designated the 200 clains as “unusually large or
conpl ex” pursuant to article 38(d) of the Rules, and has revi ewed t hem
within a period of twelve nonths.

4, The Panel conmmenced its review of the fourth instal ment on 26 January
1999. In addition to regular comunications, the Panel net at the

Conmmi ssion’s headquarters in Geneva to consider the clains on the follow ng
dat es: 25-26 January 1999, 22-24 March 1999, 26-27 April 1999, 24-26 My
1999, 18-21 July 1999, 6-8 Septenber 1999, 15-17 Novenber 1999, 20-21
Decenber 1999 and 27-29 January 2000. Menbers of the Panel also visited
Kuwai t during 18-21 March 1999. During the visit, they net with a nunber
of Kuwaiti Government officials and obtained information relevant to the
resol ution of category “D’ clains.

. BACKGROUND

A.  Background infornmation

5. The factual background relating to Iraq’ s invasion and occupation of
Kuwai t that was taken into account by the Panel in reviewing clains in part
two of the fourth instalnment is set out in detail in the Panel’s First and

Second Reports. 3/

6. The Panel has taken into consideration additional relevant nateri al
i ncludi ng i nformati on acconpanyi ng the subm ssion of these clains provided
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by the Executive Secretary pursuant to article 32 of the Rules, and
additional information and views presented by Governnents that have
submitted clains, and by the Governnent of Iraq, in response to the reports
submitted to the Governing Council by the Executive Secretary in accordance
with article 16 of the Rules.

B. GCeneral |egal franework

7. The general |egal framework for the resolution of category “D' clains
is set out in chapter V of the Panel’'s First Report.

C. Applicable evidentiary standard

8. The issue of the evidentiary standard to be applied in review ng
category “D’' clains was addressed by the Panel in chapter VI of the First
Report and chapter Il of the Second Report. 4/ The Panel’s recomendati ons
in these two reports were approved by the Governing Council in decisions 47

and 49 respectively. 5/ As with previous instalnents, the Panel has
reviewed the claims in the present instalnent and nmade its reconmendati ons
by assessing the docunmentary and ot her appropriate evidence as well as

bal ancing the interests of clainants, who had to flee a war zone, with the
interests of the Governnent of Iraq, which is liable only for damage caused
as a direct result of its invasion and occupation of Kuwait.

I'1. D7 CLAI M5

A, Caimformrequirenments

9. The D7 page of the category “D claimformprovides for three types
of real property |osses, nanely:

(a) Estimated cost of repair work not yet conpleted;
(b) Actual cost of repair work already conpleted; and
(c) O her (e.g., loss of rental incone).

10. Clainants are required to identify the type of property, the name of
the owner as it appears on the title deeds or other instrunents of title,
the date of purchase and the percentage of the clainant’s ownership.

11. In addition, details of the property, including the address, official
regi stration nunber, age of the structure, and floor space, nust be
provided. Cainmants nust also state the estinmated value of the property as
at 1 August 1990 and the original cost, including inprovenments.

12. The claimformrequires clainmants to attach docunentary and ot her
appropriate evidence such as proof of ownership, repair costs, copies of
rental contracts and to include a sworn statenent describing what happened
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to the property. \Wiere applicable, nortgage information and docunentation
shoul d al so be provided.

B. Description of D7 clains in part two of the fourth instal nent

13. As stated above, the 200 D7 clains in part two of the fourth

instal ment were filed by the Governnment of Kuwait which, through its Public
Authority for the Assessnent of Conpensation Resulting fromlraq

Aggression (“PAAC'), assisted claimants in the preparation of clains for

all | osses.

14. Pursuant to the wi despread danage caused to real property in Kuwait
as a result of Iraq s invasion and occupation, the clains cover |losses in
respect of eight types of real property identified to date fromthe clains
reviewed: villas and houses; chal ets and beach houses; apartnent buil dings;
shops; offices; factories and warehouses; farm buildings; and garages.

15. Cl ai ns have been put forward in respect of physical damage based on
estimated or actual cost of repairs. Sone clainmants had not undertaken
repairs to their property at the time of filing their clains and submtted
clains based on the estimated cost of undertaking the repairs. Mst
claimants had carried out the repairs and were able to claimthe actua
costs incurred.

16. Under the loss type “other”, the majority of clainmants have clai nmed
for loss of rental incone in respect of apartnent buildings, which were
vacat ed when tenants left Kuwait. 1In a nunber of cases, tenants sinply

failed to pay rent due to civil disorder. A small nunber of clains are for
| oss of anticipated rental incone where clainants had either conpleted the
construction of prem ses, which were not yet occupied, or for buildings
that were due to be conpleted during the period of the occupation

17. In addition, there are clains under the | oss type “other” for
contract interruption losses in relation to construction projects that were
in progress and interrupted as a result of the invasion. These enconpass
clains for site restoration costs, stolen materials and equi pnent, and

i ncreased construction costs.

18. As with other loss types in category “D’', sonme D7 claimants have
submitted part of their |osses for conpensation in category “C’" and are
claim ng the remainder in category “D'. Oher clainants have clai ned al
their losses in category “D'.

19. Many of the properties were owned by nore than one person. In that
case, either the claimants are claimng solely for losses relating to their
own share of the property or, in nost cases, they are also claimng on
behal f of the other joint owers who have authorised themto do so.
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20. Many claimants are claimng for nore than one property, and in each
case have subnitted a separate claimformfor each property. Caimnts are
also claimng for different types of |losses in respect of the sane
property, as in cases where an apartnent building that was damaged was the
subj ect of both a claimfor estimated or actual cost of repairs and for

| oss of rental incone.

21. Due to the period of time that has el apsed since claimants submitted
their clains for estimted cost of repairs, the Panel considered it likely
that many of the claimants would by now have conpleted the repairs, and
woul d have proof of actual costs incurred. Menbers of the Panel who
visited Kuwait found that generally nost of the buil dings had been
restored. In the Iight of this fact, the Panel instructed the secretariat
to wite to all claimants who subnmitted claims for estinmated cost of
repairs requesting themto provide proof of actual costs incurred, or an
expl anation as to why the repairs had not been carried out after

i beration.

22. Most of the D7 clainms have been well substantiated in accordance with
gui del i nes provi ded by PAAC, and generally have been presented in a
systematic way. The nmgjority of claimants have submitted a variety of
docunents in support of their clains. |In addition to personal and wi tness
statenments descri bi ng what happened to their properties, claimnts have
submitted evidence of their ownership or |easehold interests in the form of
title deeds, sales contracts, Housing Authority Distribution Forns, 6/
copies of | oan contracts where claimants were the recipients of government
land, 7/ irrevocable powers of attorney, 8/ and | ease agreenents.

23. During their visit to Kuwait, nenbers of the Panel were informed of
t he conprehensive systemat the Kuwaiti Mnistry of Justice for the

regi stration of various ownership interests. The Mnistry is able to
provide claimnts with copies of docunents on its files.

24, As the rebuilding work took place after Iraq s invasion and
occupation of Kuwait, clainmants were able to supply post-invasion docunents
evidencing their losses. |In respect of clains for estimated or actual cost

of repairs, claimants subnitted estimates, bid proposals, invoices, and
contracts in support of clains and | oss adjuster’s and civil engineer’s
reports assessing the danage and the reasonabl eness of the anounts cl ai ned.
In addition, some clainmants submtted video tapes and phot ographs depicting
the state in which they found their properties upon their return to Kuwait.

25. Clainmants subnmitted rental contracts, rent receipts, and utility
bills in support of clains for loss of rental incone. Were a claimwas
made for a nunber of units in one or several buildings, claimnts included
rental sumaries listing each property and submitted docunents in respect
of each unit contained in a building.
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26. The Panel determined that a claimsubnmtted by an individual in
respect of real property owned by a charitable organization should be
treated as one submitted by that organi zation. The clai mwas therefore
transferred to the E4 Team which is processing Kuwaiti clainms subnitted by
corporations and other legal entities.

C. Procedural history

27. I n devel opi ng the nethodol ogy for resolving D7 Kuwaiti clainms, the
Panel has applied many of the principles that it adopted for the resolution
of D4(Personal Property) clainms in its “Report and Recommendati ons Made by
t he Panel of Conmi ssioners Concerning Part One of the Second Instal ment of

I ndi vidual O ainms for Damages Above US$100, 000 (Category “D’ Clains)”. 9/

28. The D7 net hodol ogy conprises two parts. Part one is designed to
assess the conpensability of the claimand part two determ nes the anmpunt
of conpensation to be recommended. The first part is the ownership, |oss
and causation test. |If this is established, the second part is the
conpensati on net hodol ogy that has four stages:

(a) adj ust ment ;

(b) assessnment ;

(c) val uation; and

(d) cal cul ati on of the recommended anount.

29. The Panel was assisted by expert |oss adjusting and accounting
consultants in the devel opnent of the conpensati on nethodol ogy.

1. D7 METHODOLOGY

A.  Omership, loss and causation test

30. Under the ownership, |oss and causation test the clainmant is required
to prove:

(a) that he or she had an ownership or other proprietary interest
in the property that is the subject of the D7 claim

(b) the | oss and/or other damage that gave rise to the claim and

(c) that such | oss and/ or damage occurred as a direct result of
Iraq’s invasion and occupation of Kuwait.
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1. Omnership
31. During its nmission to Kuwait, nenbers of the Panel |earned that the

majority of Kuwaiti D7 clains are based on three different types of
proprietary interests in real property. They are as follows:

(a) freehol d ownership; 10/

(b) ownership interest resulting fromthe execution of an
i rrevocabl e power of attorney, which is a widely used nethod of
transferring ownership in Kuwait; and

(c) | easehol d interest in governnent owned | and, upon which the
tenant has built chalets, farns or other approved structures. 11/

32. To be eligible for conpensation, the claimant nust establish that he
or she had a proprietary interest in the subject real property, as at 1
August 1990. While nmany claimants submtted docunents that proved their
ownership or |easehold interests at the tinme when they bought the property
or first leased it, nany did not have docunents contenporaneous with Iraq' s
i nvasion of Kuwait. A systemwas therefore devised w th PAAC whereby
verification of freehold interests and interests under irrevocabl e powers
of attorney could be undertaken through the Kuwaiti Mnistry of Justice,
and in respect of |easehold interests through the Kuwaiti M nistry of
Finance. In the present instalnent only in one case did the certification
by the Mnistry of Justice not support the claim

33. Wth respect to the types of evidence deenmed sufficient to establish
an ownership or |leasehold interest, the clai mant nust provide one or nore
of the foll owi ng docunents, dependi ng upon the type of interest asserted:

(a) A certified copy of atitle deed in respect of freehold
owner shi p;

(b) A certificate issued by the Real Estate Registration and
Certification Departnent of the Mnistry of Justice in Kuwait which
establishes the fact that the claimant was the owner of the property on or
about 1 August 1990;

(c) A certificate issued by the Real Estate Registration and
Certification Departnent of the Mnistry of Justice which establishes that
the clai mant had de facto ownership of the property on or about 1 August
1990 arising froman irrevocabl e power of attorney executed in favour of
the clai mant; and

(d) A certified copy of a | easehold agreenent between the clai nant
and the Mnistry of Finance in Kuwait or a certificate issued by the
M nistry of Finance, which establishes that the clainant was the
| easehol der of the property on or about 1 August 1990.
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34. The Panel notes that, dependi ng upon the facts presented in a claim
there nay be ot her types of evidence which nay be deened sufficient to
establish the requisite proprietary interest in the subject property.

2. Loss and causation

35. The majority of clains arise out of situations where real property
was damaged, or claimants could not recover rent. The Panel established
separate criteria for loss and causation in respect of clains for estinated
or actual cost of repairs, and clains for |oss of rental incone.

36. Wth respect to clainms for estimted and actual repair costs, the
Panel has determined that the fact of |oss and direct causation will be
consi dered to have been proved where the clai mant provides a persona
statenment describing the circunstances and nature of the | oss and referring
to one or nore of the circunstances enunerated in paragraph 6 of Governing
Council| decision 7, 12/ together with one or nore of the follow ng types of
evi dence:

(a) A witness statenent that corroborates the clainmant’s
description of the |oss suffered;

(b) An invoice, bid/ proposal, contract, |oss adjuster’s report or
other simlar type of docunent which refers to the damage for which
conpensation is being clained; and

(c) A phot ograph or video tape show ng the danmage.

37. In respect of clains for |loss of rental incone, the clainmnt nust
provi de a personal statenent describing the circunstances and nature of the
rental |oss, together with one or nore of the follow ng docunments:

(a) A witness statenent that corroborates the |oss of rental incone
claim and

(b) A rental contract, rental receipt, utility bills or other
sim | ar evidence which establishes that the affected property conprised
rental units on or about the date of the invasion

38. The Panel notes that depending upon the facts presented in a claim
there nay be ot her types of evidence that may be deenmed sufficient to neet
the fact of |oss and causation requirenent.

39. Once the requisite ownership, loss and causation criteria set by the
Panel have been satisfied, the next stage is the application of the
conpensati on net hodol ogy, which enconpasses the verification and val uati on
of the claimbased on evidence of the quantum of the |oss suffered by the
cl ai mant .
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B. Conpensation net hodol ogy

40. Based on the number and types of D7 |osses clained, the Panel has
categorized clainms into the following four main | oss el enents for purposes
of devel opi ng the conpensati on met hodol ogy, nanely:

(a) Estimated cost of repair work that has not yet been conpl eted
(“Estimated cost of repairs”).

(b) Actual cost of repair work that has already been conpl eted
(“Actual cost of repairs”);

(c) Loss of rental inconme, including |loss of anticipated renta
i ncome. These clains are assessed on a per unit basis; and

(d) O her.

41. A standard net hodol ogy has been devel oped for clains falling under
each of the loss elenents (a) to (c¢) above. Cains falling under item(d),
“Cther”, are to be dealt with on a case by case basis, so far as possible
adopti ng the net hodol ogi cal principles of loss elenents (a) to (c) above.

42, As stated in paragraph 21 above, all clainmants who have subnitted
clains for estinmated cost of repairs are requested to subnit evidence of
actual costs incurred. The responses are assessed to ascertain whether the
cl ai mant has undertaken the repairs, and if not, the reasons therefor

Where the repairs have been carried out and the costs are equal to or |ess
than the estimted cost of repairs, the claimw Il be val ued using the
conpensati on net hodol ogy for actual cost of repairs. Were the clai mant
has incurred costs higher than those originally estinmated, the claimis

val ued using, in general, the conpensation nethodol ogy for estinated cost
of repairs.

43. The Panel has determ ned that a substantial discount should be
applied in assessing the recormended conpensation where claimants fail to
respond to requests for proof of actual costs incurred, or provide

unsati sfactory expl anati ons.

44, Sone claimants submtted evidence that they were unable to carry out
repairs as the property was in an area that had not been cleared of |and
m nes and there was a Governnent of Kuwait prohibition on rebuilding the
property. In other cases the property had been sold. In such cases no

di scount was appli ed.

45, The conpensati on net hodol ogy conprises four stages:

(a) Adj ust nent process;

(b) Assessnent process;
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(c) Val uation process; and
(d) Cal cul ation of the recomrended conpensati on
1. Adjustnent process
46. The first stage in the nethodology is to identify errors or om ssions

inthe claim The adjustnent process is concerned only with the data
presented in the claim It ensures that the clained anbunt is correctly
supported by existing docunentation. This analysis identifies adjustnents
to be nade in the follow ng circunstances:

(a) Classification errors where the claimant has incorrectly
identified the category of the |oss;

(b) Exchange rate vari ances where an incorrect exchange rate has
been applied to an original clainmed anount, denominated in currenci es other
than Kuwaiti dinars (“KD");

(c) Arithmetical errors

(d) Reconci liation of anpbunts where anounts detailed in supporting
docunents differ fromthe amunts stated on the D7 page; and

(e) Duplicated clainms where elements of the claimare duplicated
within the D7 claimand/or between the D7 claimand other category “D' |oss
types and/or between the D7 claimand other claimcategories.

47. The resulting figure is known as the “adjusted value”. The review
undertaken as part of the Adjustnent process also allows the identification
of missing or additional docunentation that may affect the adjusted val ue
during the next stage, which is the “assessnent process”.

2. Assessnent process

48. The assessnent process tests the existence and validity of all

evi dence provided in support of the claim The Panel has devel oped
specific assessnent natrices for each |oss el enent to ensure that al

rel evant aspects of the claimdocunentation are considered in the review
process. The matrices cover the follow ng | oss el ements:

(a) Esti mat ed cost of repair;
(b) Actual cost of repair; and

(c) Loss of rental inconme, including |loss of anticipated renta
i ncone.
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49, Due to the fact that the “Qther” |oss el enent covers unspecified
clains, no standard assessnent matri x has been devel oped for that |oss
el ement. However, the assessment process for claims in the “Qther”
category reflects, as practically as possible, the assessnent processes
prescribed for the three specifically defined | osses stated above.

50. Inits review of the different types of |osses, the Panel has
determ ned that certain docunents are essential to the anal ysis and
assessnent of the claim The |ack of such a document will lead to a

deduction factor applied to the adjusted value. Deduction factors for the
| ack of such docunents are all calculated on a pro rata basis dependi ng on
the proportion of the anount clainmed for which there are no conpul sory
docunent s.

51. In addition to the above docunments, the Panel has determ ned that
there are other docunents, which although not conpul sory, serve to further
substantiate the claim The inclusion of these docunments will result in an
“add back” factor to the adjusted value in all types of claimexcept for

| oss of anticipated rent. Add backs can be calculated on either a pro rata
or an absolute basis, as appropriate.

52. The total of all negative and positive adjustnents gives rise to an
assessnment score. The assessnent score is expressed as a percentage and is

to be applied to the adjusted val ue.

3. Valuation process

53. The val uati on process ensures a careful analysis and val uation of the
adjusted claim and allows the application of technical valuation
principles to the adjusted value. 1In all cases, the Valuation score is

expressed as a percentage, to be applied to the adjusted value. The steps
applied at the valuation stage depend on the type of |oss being clained, as
i s next shown.

(a) dainms for estimted and actual cost of repair

54, Simlar principles apply to the valuation process for both of these
types of claim The purpose of the process is to calculate a value for the
claimthat reflects the value of the property as at 1 August 1990.

55. In order to determ ne that value, the Panel was assisted by its
expert consultants in the devel opnent of benchnark rebuilding costs in
Kuwait as at 1 August 1990. The Panel established five benchmark
categories representing the substructure, superstructure, interna

finishes, fittings and services applicable to each of the eight types of
real property as set out at paragraph 14 above. Using data on the cost of
materials and | abour as at 1 August 1990, and the benchmark categories, the
Panel deternined the typical rebuilding costs per square nmetre as at 1
August 1990 for each type of property.
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56. As part of the valuation process, the Panel also set paraneters for
categori zing the nature of the repairs undertaken by the clainmnt, so as
not to conmpensate for inprovenents to the property. The Panel established
percentage criteria to be applied in determ ning whether the rebuilding
wor k undertaken by the clai mant should be classified as repairs,
reconstruction or inprovenent. For each category of work, an appropriate
depreciation factor is applied.

57. The depreciation factors are cal culated by taking into account the
age of the property as at 1 August 1990 and its estinmated useful life. The
useful life for each of the eight types of property was established in

accordance with the state of the real property nmarket in Kuwait as at 1
August 1990. The useful life of each property varies depending on the type
of property. For exanple, the useful life for |eased property is shorter
than for property that is owner occupied.

58. In addition to setting benchmark criteria for typical rebuilding
costs and depreciation factors, the Panel also determned inflation factors
to be applied for purposes of adjusting the costs to reflect the inpact of
inflation between 1 August 1990 and the date on which the work was actually
perfornmed. In the case of estinated cost of repair clainms, the date that
the work was perforned is deened to be the date of the estimate or
supplier/contractor contract.

59. The val uati on process provides for a deduction to reflect any
i mprovenents to the property, where appropriate.

60. Taking into account the factors stated in paragraphs 54-58 above, the
basi ¢ stages of the valuation process are as follows:

(a) Stage 1. The August 1990 benchmark rebuil ding cost for the
property is calculated by nultiplying the floor area of the property in
square netres by the standard benchmark rate for the type of property;

(b) Stage 2. The adjusted value of the claimis deflated to August
1990 prices by using an inflation rate based on the date of the
est i mat e/ paynent ;

(c) Stage 3. The status of the work carried out is established by
di viding the adjusted deflated cost of repair by the benchmark rebuil ding
cost; and

(d) Stage 4. Were a claimant has not responded to a request for
details of actual costs, or not provided satisfactory reasons, the adjusted
claimis first deflated to August 1990 prices; it is then subjected to the
depreci ation factor based on the age of the property; and finally reduced
by applying the discount factor to reflect the additional risk
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(b) dainms for loss of rental inconme and | oss of anticipated rental incone

61. Simlar principles apply to the valuation process for clains for |oss
of rental incone and |oss of anticipated rental incone. The purpose of the
process is to consider the claimon a commercial basis, taking into account
the period of the claim the nonthly rental anpbunt and saved/ di sconti nued
expenses such as the cost of caretaking, air conditioning and sundry

nmai nt enance costs.

62. Saved/ di sconti nued expenses are deducted fromthe claim It is
assuned that costs of air conditioning, caretaking services, elevator and
sundry nai ntenance expenses woul d not have been | evied or paid during the
peri od for which conpensation is being recormended. Were the claimant has
not deducted these expenses fromthe claim a fixed anmount per nonth will
be deduct ed dependi ng on the nunber of units in the building.

63. The conpensation period is |limted to a maxi rumof 12 nonths unl ess
the Panel determ nes that exceptional circunstances exist, for exanple in
the case of large building projects.

64. For clains for loss of anticipated rental incone, the date of
conpletion of the building is also taken into consideration when

calculating the period of the claim

(c) “Other” |osses

65. The val uation principles applied in such cases reflect the principles
of the above specific loss types. Cdains for loss of building materials
are processed in the sanme way as clains for actual cost of repairs, but no
depreciation is applied as the building materials are considered to have
been new as at 1 August 1990.

66. Wth respect to clains for contract interruption | osses, the Pane

has had the advantage of exam ning the principles devel oped by the category
“F3" Panel of Commissioners in its “Report and Reconmendati ons Concerni ng
the First Instalnment of “F3" Cains”. 13/ At paragraph 62 of that report,
the “F3" Panel found that there was a general increase in the price of
goods and services in Kuwait due to many factors, the precise effect of
which it was inpossible to identify. However, it found that price

i ncreases could be deermed to have been linked directly to Iraqg’ s invasion
and occupation of Kuwait in respect of the follow ng costs:

(a) site restoration costs (including those related to the
repl acenent of nmaterials and equi pment taken during Iraq’ s invasion and
occupation of Kuwait and which were needed for the resunption of
construction contracts);

(b) additional transportation costs (including double-handling
costs); and
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(c) additional insurance costs. 14/
67. Being in agreement with the above principles, the Panel therefore
determnes that clains for price increases relating to the above types of

costs are conpensabl e.

(d) Calculation of the recomended conpensation

68. In calculating the reconmended conpensation, all of the steps stated
above are followed to arrive at the recomended conpensati on, show ng the
adj usted val ue, the assessnent and the val uation scores by |oss el enent,
and the final anount of reconmended conpensation for each D7 page.

V. CROSS- CATEGCRY | SSUES

69. As with D4(PP) clains, the Panel has identified D7 clains where
claimants have clainmed part of the claimfor real property losses in
category “C’ and the remainder in category “D’, which were defined as
“spillover” clainms in paragraph 53 of the Panel’s Fourth Report. Wth
respect to D7 clains, the Panel has identified spillover clains where
claimants are seeking separate and distinct |osses in category “D and
those where it is not possible to distinguish between what is being clained
in category “C’ and what is clainmed in category “D

70. \Were the D7 claimis separate and distinct fromthe C7 claim the
Panel values the D7 claimonly. Were it is not possible to distinguish
bet ween what is clained on the C7 page and the D7 page in respect of the
sanme property, the conbined C7 and D7 anounts will be subject to the D7
nmet hodol ogy. The assessnent and val uati on scores thus obtained will then
be applied to the D7 claimonly to obtain the recommended D7 conpensation

71. The Panel has also identified clainms where claimants have duplicated
C7 losses clained in category “C' and D7 |osses clainmed in category “D
The D7 claimwill be assessed to determine the extent to which it
duplicates the C7 claim Were the ambunt that is duplicated is |less than
US$100, 000. 00, the duplicated anpbunt is to be deducted fromthe D7 claim
during the adjustnent process and the balance, if any, will be subject to
t he D7 net hodol ogy.

72. \Were the ambunt that is duplicated is greater than US$100, 000. 00, the
D7 nethodology is to be applied to the whole of the D7 claim including the
duplicated anobunt, and the correspondi ng anount awarded in category “C' is

t hen deducted fromthe reconmmended D7 awar d.
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V. RECOMVENDATI ONS

A. Recommended conpensation

73. As stated previously above, all the 200 D7 clains covered by this
report were submtted by the Governnent of Kuwait. Against the tota
amount cl ai med of US$73, 437, 225.43, the Panel has recommended conpensation
total ling US$57, 659, 045. 08.

B. Interest and exchange rates

74. The Panel recomrends that interest be awarded pursuant to its
determ nati ons as set out in paragraphs 64-65 of its First Report.

75. For purposes of calculating recomended anounts, the Panel has
converted currencies into United States dollars in accordance with the

rates set out in paragraphs 61-63 of the First Report.

C. Subnission through the Executive Secretary to the Governi ng Counci

76. The Panel respectfully submts this report pursuant to article 38(e)
of the Rules, through the Executive Secretary to the Governing Council.

Ceneva, 29 January 2000

(Si_gned) R K. P. Shankardass
Chai r man
(Si_gned) H M Joko- Smart

Conmi ssi oner

(Si_gned) M C. Pryles
Conmi ssi oner
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1/ S/ AC. 26/ 1992/ 10.

2/ The “Report and Reconmendati ons Made by the Panel of
Conmi ssi oners Concerning Part One of the Fourth Instal ment of Individua
Clai ms for Damages Above US$100,000 (Category “D’ Cains)”

(S/ AC. 26/ 1999/ 21) was approved by the Governing Council in Decenber 1999
pursuant to Governing Council Decision S/ AC. 26/ Dec.81 (1999)

3/ See in particular chapter Il of the “Report and Reconmendati ons
Made by the Panel of Comni ssioners Concerning Part One of the First
I nstal ment of Individual Cains for Damages Above US$100, 000 (Category “D’
Cains)” (S/AC. 26/1998/1) (“First Report”) and chapter |V of the “Report
and Recommendati ons Made by the Panel of Conmi ssioners Concerning Part Two
of the First Instal nent of Individual dains for Danages Above US$100, 000
(Category “D’ Cains)” (S/AC. 26/1998/3) (“Second Report”).

4/ See al so paragraph 8 of Governing Council decision 7
(S/ AC. 26/ 1991/ 7/ Rev. 1) which provides that “[s]ince ... [D clainms nmay be
for substantial ampbunts, they nust be supported by docunentary and ot her
appropriate evidence sufficient to denonstrate the circunstances and the
amount of the clainmed loss”. See also articles 35(2) and (3) of the Rules.

5/ S/ AC. 26/ Dec. 47 (1998) and S/ AC. 26/ Dec. 49 (1998).

6/ Housi ng Authority Distribution Forns provide details of a
property conveyance by the Kuwaiti Housing Authority to a citizen of
Kuwai t .

7/ Loan contracts are issued by a bank in respect of interest-free
loans to Kuwaiti citizens, who are recipients of governnment |and, for the
speci fic purpose of building a residence on that |and.

8/ An irrevocabl e power of attorney permits the transfer of |ega
control of real estate, tantanount in nany respects to a transfer of |ega
owner shi p, without a correspondi ng change in nominal title to the property.
The effect of an irrevocable power of attorney is that, upon its execution
the ownership interest in the property described in the instrument is
deermed to be immediately vested in the naned beneficiary. Although the
ownership rights resulting fromthe execution of an irrevocabl e power of
attorney are not as unequivocal as a registered conveyance, it is
nonet hel ess a widely accepted customary practice in Kuwait.

9/ S/ AC. 26/ 1998/ 15 (“Fourth Report”).
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10/ Wth respect to privately owned (freehold) real property,
Kuwai t’s ownership verification process is based on a registration system
The Kuwaitis use the “Torrens” system nanmed after Richard Robert Torrens.
This systemis based on the use of a certificate of title, a docunent
i ssued by an official of state or |ocal governnent, which states the
identity of the owner(s) of the title. Al privately owned property is
registered with the Real Estate Registration and Certification Departnment
of the Mnistry of Justice. Any transactions affecting the owner’s
interest in the property are required to be registered with the Departnent.
To register a transaction, the applicant nust pay registration fees which
vary depending on the type of transaction to be registered (e.g 0.5 per
cent of the contract price for registering a conveyance). Once registered,
the Departnent, through its conputer database and nanual filing system
updates the ownership information in accordance with the registrati on nade.

11/ By entering into a | ease with the government, the tenant
est abl i shes the ownership of the structures erected on the | eased | and.

12/ S/ AC. 26/ 1991/ 7/ Rev. 1.

13/ S/ AC.26/1999/24 (the “F3 Report”)

14/ See para. 62 of the F3 Report. The “F3" Panel determ ned that
i ncreased transport costs arise because sone of Kuwait’'s ports of entry
remai ned closed until October 1991, during which tinme shipnments were | anded
el sewhere and goods then transported to Kuwait over |land. The types of
i nsurance costs include all risks and public liability insurance.



