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1. Paragraph 16 of United Nations Security Council resolution
687 reaffirms "that Iraq, without prejudice to the debts and
obligations of lraq arising prior to 2 August 1990, which wl|
be addressed through the normal mnmechanisnms, is |iable under
international law for any direct |oss, damage, including
environnent al damage and t he depletion of natural resources, or
injury to foreign Governnments, nationals and corporations, as a
result of lraq' s unlawful invasion and occupation of Kuwait."

2. In paragraph 6 of its Decision S/ AC 26/1992/9 on
Proposi tions and Concl usi ons on Conpensation for Business Losses,
herei nafter referred to as Decision 9, the Governing Council set
out guidelines for awarding conpensation for business |osses
caused by lrag' s unlawful invasion and occupation of Kuwait where
the trade enbargo and rel ated neasures were also a cause, and
undertook to provide further guidance on the matter.
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3. The two essential elenments of adm ssible |osses are (a) that
such | osses nust be the result of Iraqgq' s unlawful invasion and
occupation of Kuwait and (b) that the causal |ink nust be direct.

Al t hough the UN trade enbargo was i nposed in response to Iraq's
i nvasi on and occupation of Kuwait, |osses suffered solely as a
result of that enbargo are not considered eligible for
conpensati on because the causal |ink between the invasion and the
loss is not sufficiently direct.

4. The terns of contracts, and transactions that have been part
of a business practice or course of dealing, as well as the
rel evant circunstances will need to be exam ned by Comm ssioners
to determ ne whether related clains fall within the scope of the
Conpensat i on Conm ssi on.

5. In all cases, Comm ssioners wll require evidence that
clainms fall within the criteria of direct loss as set out in
paragraph 16 of resolution 687 in order for themto be eligible

for conpensation by the Conpensation Fund. It will not be enough
for claimants to argue that |osses were due to the chaotic
economc situation followwng Irag's wunlawful invasion and

occupation of Kuwait. There will be a need for detailed factual
descriptions of the circunstances of the clainmed | oss, damage or
injury.

6. In its Decisions No. 1 (S/AC 26/1991/1) and No. 7
(S/AC. 26/ 1991/ 7/ Rev. 1), the Governing Council decided that
conpensation paynents are available with respect to any direct
| oss suffered as a result of:

(a) Mlitary operations or threat of mlitary action by either
side during the period 2 August 1990 to 2 March 1991;

(b) Departure fromor inability to leave Iraqg or Kuwait (or a
decision not to return) during that period;

(c) Actions by officials, enployees or agents of the Governnent
of lraq or its controlled entities during that period in
connection with the invasion or occupation;

(d) The breakdown of civil order in Kuwait or Iraq during that
period; or

(e) Hostage-taking or other illegal detention.

These guidelines are not intended to be exhaustive. There wll
be ot her situations where evidence can be produced show ng cl ai ns
are for direct loss, damage or injury as a result of lIraq's
unl awf ul invasi on and occupation of Kuwait.

7. Conmi ssioners will wish to apply rel evant val uati on net hods
to different categories of |oss. Par agraph 15 of Decision 9
shows various val uation nmethods for tangible assets dependi ng on
the type of asset and the circunstances of the case. Paragraph
18 of Decision 9 shows various valuation nethods for |osses
relating to incone producing properties. Wen conpensation for
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| osses of future earnings and profits is assessed, docunentary
evidence such as a contract should be presented wherever
possi bl e, and where no contract existed, other evidence should
be submtted to enable | osses of future earnings to be cal cul ated
with reasonable certainty. Such evidence should wherever
possible be broadly equivalent to contracts that were in
exi stence, or prove that such contracts or projections of future
tradi ng patterns existed. Paragraph 17 of Decision 9 states
that, in the case of a business which has been, or could have
been, rebuilt and resuned, conpensation would be awarded for the
| oss fromcessation of trading to the time when tradi ng was, or
coul d have been, resuned. |In the case of a business or course
of trading which it was not possible to resune, the Conmm ssioners
woul d need to calculate a tine [imt for conpensation for future
earnings and profits, taking into account the claimant's duty to
mtigate the | oss wherever possible.

8. This paper does not address the issues arising from
claimants' attenpts to avail thenselves of particular sources of
recovery, such as to claimagainst the other party to a contract.

Commentary on Paragraph 6 of Decision 9

9. The first four sentences of paragraph 6 of Decision 9 are
now considered in turn. The object is to provide further
gui dance for Comm ssioners when they assess clains in respect of
busi ness | osses of individuals, corporations and other entities.
The guidance is also intended to help claimants in presenting
their clains. It wll be for Comm ssioners to draw on the
principles in this guidance when neking their judgenents on
actual cases which will stand or fall according to their specific
factual and | egal situations.

l. "The trade enbargo and rel ated neasures, and the economc
situation caused thereby, will not be accepted as the basis for
conpensation.”

(i) The practical effect of this statenent is that any
| oss, damage, or injury resulting solely from the trade
enbargo and rel ated neasures, and the econom c situation
caused thereby, is not eligible for conpensation. The
trade enbargo and rel ated neasures are the prohibitions in
United Nations Security Council resolution 661 (1990) and
rel evant subsequent resolutions and the nmeasures taken by
states in anticipation thereof and pursuant thereto, such
as the freezing of assets by Governnents. The trade
enbar go agai nst Kuwait was applied from6 August 1990 to 3
April 1991 during Iraqg's occupation of Kuwait. The trade
enbargo against lraqg was also applied from 6 August 1990
and is still in force.

(ii) "The econom c situation caused thereby"” is a broader
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concept. The trade enbargo and rel ated nmeasures had w der
economc effects, both on international trade and on
econom c activity within Kuwait and Iraq. For exanple, the
world price of oil was tenporarily higher than it otherw se
would have been and, in addition, <countries which
previously inported oil fromlraq and Kuwait had to find
ot her sources of supply, wth effects on transport
andtransit services and on refinery operating costs.
Conmpani es which mght have expected to export goods or
services to Kuwait or Iraq will have had to look for
alternative markets, with potentially depressing effects
both on their profits and those of their suppliers.

1. "Conpensation will be provided to the extent that Iraq' s
unl awful i nvasion and occupation of Kuwait constituted a cause
of direct |oss, damage, or injury which is separate and distinct
fromthe trade enbargo and rel ated neasures.”

(i) The practical effect of this statenment is that
conpensation will be provided, if and to the extent that
| oss, damage, or injury resulting directly from lraq' s
unl awful invasion and occupation of Kuwait was actually
suffered and would have been suffered irrespective of
whet her the trade enbargo and rel ated neasures had been in
force.

(ii) Particularly in the case of larger and nore conplex
clainms, the Comm ssioners my decide that sonme |osses
listed in a claimare a direct result of Iraq s unlaw ul
i nvasi on and occupation of Kuwait and shoul d be conpensated
and that other losses listed in the same claim resulted
solely from the enbargo and related neasures and are
therefore ineligible for conpensation. In this situation
partial conpensation would in principle be payabl e.

I11. "Wiere the full extent of the |oss, damage, or injury arose
as a direct result of Iraq' s unlawful invasion and occupation of
Kuwait, it should be conpensated notw thstanding the fact that
it may also be attributable to the trade enbargo and rel ated
neasures. "

(i) This is intended to show that the full extent of a
| oss, damage, or injury may be attributed both to Iraq's
unl awf ul invasi on and occupation of Kuwait and to the trade
enbargo and rel ated neasures; they are parallel causes.

(1i) Sonme cases of parellel cause loss may prove difficult
to assess. There would be instances at the time of the
i nvasi on and enbargo when ships diverted because it was
unsafe to enter Kuwaiti or Iraqi ports. The Conm ssioners
will need to examne closely the alledged cause of al

| osses after 6 August 1990 in order to determ ne the extent
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to which the loss arose as a direct result of the Iraqi
invasion and occupation of Kuwait, and is therefore
conpensabl e, even though it could also be considered to
have resulted from the enbargo and rel ated neasures. | f
t he Conm ssioners decide that a |oss had such a parellel
cause, full conpensation would in principle be awarded.

V. "The total anpbunt of conpensable |osses will be reduced to
the extent that those | osses coul d reasonably have been avoi ded."

(1) The duty to mtigate applies to all clainms and not
sinmply to those wunder discussion in paragraph 6 of
Decision 9. The subject of mtigation is referred to in
par agraphs 10, 17 and 19 of Decision 9.

10. The guidance contained in the present Decision applies to
all types of business losses, including losses relating to
contracts, transactions that have been part of a business
practice or course of dealing, tangible assets and incomne-
produci ng properties.



